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	2SHB2452 Reference for Recommendation, e.g. NEW SECTION. Sec. 22. AUTHORITY TO DEBAR.

NEW SECTION. Sec. 22. AUTHORITY TO DEBAR

(1) Establish criteria for Debarment (see other recommendation form);
(2) Suggest a Notice Process (see below); 
(3) Process for Issuing a Decision (see below);
(4) Due Process and Rules Review (see below).


	Primary Recommendation 

Preliminary consideration of allegations in support of referral to debar.
Debarment Referral:
May be initiated by anyone, including the Director.
Must be in writing. (Recommend DES design and provide a form to be completed by presenting party and available on DES website, which includes instructions on how and where to submit the form.)
Must be submitted to DES at _______[insert appropriate address and/or website for referral submissions].
Must identify presenting party and include current contact information of presenting party.  Presenting party needs to be available to provide additional supporting information, if requested by DES.
Must state specific statutory criteria supporting referral for debarment.
Must clearly identify the party subject to possible debarment.
The Director may waive any of the above elements in considering whether to accept or reject a debarment referral.
Privacy Consideration:
Initial reports are not subject to public disclosure prior to a final determination or conclusion of the debarment proceedings, whichever is later. (May need to be the subject of an amendment to the PRA citing a specific exemption. There was a consensus concern of the privacy rights of the complained against contractor while an investigation is under consideration). 
Responsibilities of Director upon Receipt of Debarment Referral
Director must:
Make a preliminary finding on whether to accept or reject the referral.  The Director will assume that the relevant factual allegations as presented are true and if the allegations are sufficient on their face to support debarment.  If not the referral will be rejected.
Notify the presenting party (unless initiated by the Director) if the referral is rejected.  The notice:
Must be in writing.
Must specify why the referral has been rejected.
Refer the matter for debarment proceedings, if the allegations are sufficient to support debarment.
Initiation of Debarment Proceedings
Notice must be given to the contractor or prospective contractor of the intent to debar.  (For purposes of this policy the term “contractor” includes “prospective contractors as well as current state contractors.)
 Notice must be in writing and sent by certified mail, return receipt requested, or by personal service.
The written notice must:
Be given to the contractor who is subject to debarment.
Inform the contractor that DES is considering debarment.
State the applicable cause(s) for debarment and the known facts supporting each cause.
Identify the law and rules governing debarment.
Inform the contractor that it may participate in the investigation by submitting in writing any information, records, or argument in opposition to debarment or mitigating factors within 30 calendar days of this notice. 
Explain the effect of debarment.
DES will initiate and complete a reasonable review or investigation of the referral and provides its findings to the Department of Enterprise Services Director (or designee).
The Director (or designee) must consider all information presented including all written information provided by the contractor and weigh all aggravating or    mitigating factors and reach a conclusion to debar (or not).
The Director must notify the contractor of the decision in writing.
 If the decision is to debar, the Director shall send written notice of debarment (sent by certified mail, return receipt requested) which will:
Notify the contractor that DES intends to debar the contractor effective on a specified date (which has to be at least 30 calendar days from the notice date).
State the reasons for proposing debarment, including the specific cause(s) for debarment and the facts supporting each cause.
Identify the law and rules which specifically support the debarment decision.
State the period of debarment.
Explain the effect of debarment.
Notify the contractor that debarment will not be effective on that date if, within 30 calendar days, the contractor objects to debarment in writing by requesting an administrative review to contest the debarment.
Notify the contractor to whom and where to address the objection.
If a an objection is not received from the contractor within 30 calendar days of notice to debar, the contractor will be considered debarred and the Director or designee will add the debarred contractor with the specific dates of debarment to the state debarment list maintained on the DES website.
Administrative Review Procedure
If the contractor requests an administrative review, the Director, or his/her delegate(s), must consider the facts, all information presented in the initial decision making process, and any additional information provided by the contractor, and confirm or overturn the previous decision.  
The effective date of the debarment is stayed until the final decision of the Director.
The Director shall notify the contractor of the agency’s final decision in writing.
The debarment proceeding is considered final after the administrative review process is complete.  The debarment will be effective upon issuance of the final decision or the original effective date, whichever is later unless stayed by a court of competent jurisdiction.
Director or designee will add the debarred contractor with the specific dates of debarment to the state debarment list maintained on the DES website. 

	References Supporting Primary Recommendation (Other states, professional journals, academic research, etc.)

Chapter 224, Laws of 2012, Sec. 22(3)
ABA Model Procurement Code
Federal Acquisition Regulation (FAR) 48 CFR Chapter 1 Subpart 9.406-2
Massachusetts State Law
Tennessee State Law
Girrard v. Klopsenstein, 930 F. 2nd 738 (9th Cir. 1991), cert denied 112 U.S. 173 (1991)


	Assumptions / Pre-requisites / Dependencies:
1. Less process is best as long as it is fair.
2. Contractor should have involvement in the debarment process.
3. Director may delegate these duties.
4. Expectation that Director’s final decision would be reviewed by separate internal DES panel (of at least three people) if contractor contests the decision, instead of just review by Director again.
5. DES will create and maintaining a current list on its website of debarred contractors and the dates that the debarment period is in effect.  (If possible, the Workgroup also recommends creating a listserv by which state contracting professionals can be automatically notified by email when a contractor has been added to the debarment list). 



	Discussion of anticipated benefits:

The Workgroup’s goal is to create a fair and straight forward process which gives the contractor the opportunity to be heard and also provides for clear instruction for DES Director in deciding and issuing a final decision.



	Discussion of anticipated concerns and areas of ambiguity:
ISSUES FOR ADVISORY GROUP TO REVIEW AND 
PROVIDE FEEDBACK TO THIS WORK GROUP 

Does “administrative review”  in section 22 (3)(b) mean adjudicative proceeding/administrative hearing under the state Administrative Procedure Act?
Debarment does not apply to EXISTING contracts on January 1, 2013. Because the definition of “debar’  under Sec. 2(9) prohibits a contractor from:
(1) submitting a bid, (2) having a bid considered and (3) entering into a state contract (ALL prospective in application).
A contactor could be debarred and prevented from ENTERING new contracts, but allowed to continue business with the state under an existing contract. We realize it would take Legislative action to cover existing contracts. Is there any plan to seek legislation to address possible TERMINATION of contracts with contractors who are debarred AFTER they enter into a contract with the state in the 2013 Legislature?

Should the director have authority to conduct an initial investigation before they are required to ‘accept’ the referral and give the contractor notice? (e.g. claim of a criminal conviction which can easily be verified?)
"Debar" means to prohibit a contractor, individual, or other entity from submitting a bid, having a bid considered, or entering into a state contract during a specified period of time as set forth in a debarment order. 
The process under development will not “prohibit” a debarred party from submitting a bid, and because of limited available resources, the “debarred parties list” will not be checked until right before award, possibly allowing debarred parties “submitting a bid and having a bid considered”. 

The current process under development is a good, practical first step toward implementation based on resources currently available.

Suspension: While other jurisdictions provide a suspension process pending a debarment investigation and decision, our legislation provides no authority for suspension.   Is this off the table for our consideration?

Debarment Scope:  Do we need to make recommendations regarding the potential scope of debarment? For example, that a debarred individual, entity, or contractor cannot serve as a subcontractor to other contractors. Or that debarment can be restricted to a particular subsidiary or division of a contractor. Or when an individual’s conviction for embezzlement (for example) should subject that individual to debarment and should also subject the individual’s corporation or other corporate officers to debarment. Or that a particular debarment can be limited to a certain agency(ies) or type of transaction.

Exceptions: Should there be a process for a state agency to request DES to permit a particular debarred individual, entity, or contractor to compete and obtain a contract for a particular transaction?

Aggravating/Mitigating Factors: In determining whether to debar and the period for debarment, DES is to consider “aggravating/mitigating factors.” Do you  want us to suggest what such factors ought to be?

Debarment Reprieves: Should we recommend that a debarred individual, entity, or contractor may request that DES reduce a current debarment period for certain good reasons, for example, change in ownership or other factors?
“Reactive” process versus “Proactive” process:  The process in development requires a party, whether state agency or private individual, to “trigger” the debarment process by submitting a Debarment Referral.  Resulting final debarments are anticipated to be made available to the public and agencies to ensure debarred parties are not offered a new contract for the specified debarment time period.  Due to time and resource constraints, most agencies will check this list right before awarding the contract as they won’t have time to check every single bidder against the list.  Further, input from purchasing departments might be useful to find out if even this measure is practical.





	List of alternate approaches:

An alternative approach to the “appeal process” outlined in the “Primary Recommendation” Section above, would be to instead allow for the initial issuance of the Director’s decision to be final agency action and then provide for right of contractor to request a hearing in front of an Administrative Law Judge (ALJ) for review of the Director’s decision.  Under the primary recommendation, the contractor still has a right for judicial review by appealing the final agency decision to Superior Court.  This right is derived from the Administrative Procedures Act.  However, appealing to Superior Court is more expensive and usually takes longer than appealing to an ALJ.
[bookmark: _GoBack]
Future enhancements to allow better compliance with the intent of Section 22:  

The following suggestions are based on investment in systems infrastructure to support modifications to the process being developed:

Centralized registration system (WEBS?) that includes proactive scanning of existing and new contractors against appropriate data bases including state debarred parties lists, checks for criminal convictions or other agencies lists and the federal “Excluded Parties List System”.  Any matches could be referred to DES via the Debarment Referral process (above).  If processed and actually debarred, the contractor would not be allowed into the WEBS system, therefore preventing them from submitting a bid or having a bid considered – not relying on all contract specialists resources in each agency to be checking, nor wasting time evaluating bids from (potentially) debarred contractors.

Debarred vendors could be removed from the WEBS registration and bid notification system or otherwise have their registration record held or restricted from certain commodity codes (if applicable) so that notifications of bid opportunities are not sent to that vendor while debarred, proactively “prohibiting” their participation in the solicitation process.

Centralized Contracts Data Base, which could combine ECMS, PSCD, CSCD and other appropriate data bases or sources of information, could be used to flag existing contracts with debarred contractors, and provide notifications to Contract Managers and Contract Specialists.  While evaluating current contracts of debarred parties appears to be out of scope as this Section 22 is written, it may be something to consider in the future.  Some large contracts for complex, long term projects have been designed to allow for extensions for up to 4, 6, 8 or more years. 






