To:	Procurement Reform Workgroups, Advisory Committee and Reviewers
Subject:	Enterprise Service Procurement Reform Implementation: 
	Topic #7 – Draft Protest Bonds Policy Recommendations


Enterprise Services Procurement Reform Implementation

Starting  January 1, 2013, agencies may require  bidders to submit protest bonds prior to a bidder being able to submit a protest as authorized in the solicitation document.  Agencies must adhere to the policies developed by the Department of Enterprise Services (DES) regarding the use of protest bonds.  All requirements related to bonds are set forth in RCW 39.26.190.  

Purpose and Scope of Protests and Protest Bonds
Protests are a great way to ensure the fairness of a competitive process.  It is important to the procurement process, but can also result in delaying an agency from executing a contract and moving forward with their operations; or they are filed as a matter of business practice without merit.  
Protest bonds are a tool that can be used to mitigate or reduce unnecessary impacts to operations.  However, in using protest bonds, we do not want to discourage legitimate protests.  A policy for the use of protest bonds needs to be fair and balance business needs.  In addition, small business may be at a disadvantage if the protest bond is too high.  The policy needs to take that into account when establishing requirements.
DES looked at three aspects to protest bonds; when to request a bond, how much to request, and what form the “bond” can take.  In addition, DES looked at when bonds should not be requested.  Below are the depatment’s recommendations.  These recommendations, if accepted or as revised, will become the basis of the DES policy.

Recommendations

When to request a protest bond
To determine whether to include the requirement for a protest bond, an agency should first conduct and document a risk analysis.  A risk analysis would look at factors such as:
1. Timing related to the procurement and contract implementation schedule; 
2. Availability of funding for the contract implementation; 
3. Whether a prior contract will expire for which there would be a gap that would affect operations;
4. Delay in contracting would affect the ability to manage programs or implement systems; or
5. Market conditions.  
In addition, the agency should analyze the number of potential protests due to number of bidders, market conditions and prior history of similar procurements.
A protest bond should not be used when:
1. There is sufficient time to review protests;
2. The time to review protests are de minimus; 
3. The only request is for a price quote; 
4. The evaluation is dominated by objective criteria; or
5. The subject of the procurement is not complex.

Amount of Bond
If it is determined that a protest bond is appropriate, the amount of the protest bond should be set using one of the following three methods:
1. The bond amount can be related to the cost of processing a protest;
2. The bond amount can be related to the cost or loss to the agency if the contract execution is delayed; or
3. The bond amount can be related to a percentage of the contract value, but the agency would only retain the actual amount equal to recover costs for protest handling and delayed contract execution, if the protest is denied.
In addition, DES recommends that it should create a process for Washington small businesses to request a waiver of the bond requirement from the procuring agency. This is a common process used in other states that authorize the use of protest bonds.  A waiver process would also be consistent with the policy to provide greater opportunities for small businesses to contract with the state.  The waiver request would be granted if the small business could show evidence that it fits within the small business category. Evidence would include WEBS registration as a small, mini or micro business, OMWBE or DVA certification, or declaratrion from the bidder that the business meets the definition for a Washington small business.

Type of Bond
Rather than limiting the protest bond to the traditional bond, DES recommends that a bond may also be  provided in the following form:
1. Certified check; or
2. Electronic transfer of funds;

Additional policy guidance
In addition, DES recommends that the policy include the following additional guidance:
1. Notice of a protest bond requirement must be included in the procurement solicitation documents;
2. Agencies should work their fiscal staff on where to deposit or safeguard the bond instrument;
3. If the protest is upheld, the agency should return the entire bond amount;
4. If the protest is finally denied, the agency may retain the entire bond amount or retain the amount needed to recover costs of processing the protest and return the remainder of the funds.
5. If returning the bond, the protester is not entitled to interest on the bond amount.

Our Request  
Please review the recommendations for the protest bond policy and let us know:
1. Whether we should adopt these recommendations
1. What changes you would suggest, if any
1. Whether we missed anything that needs to be added to the protest bond  policy
Please send your response by March 8, 2013 to the procurement reform mailbox at DESProcurementReform@des.wa.gov.  


Thank you for your help.


Roselyn Marcus
Assistant Director
Washington State Department of Enterprise Services 
(360) 407-8569 
roselyn.marcus@des.wa.gov
