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	2SHB2452 Reference for Recommendation, e.g. NEW SECTION. Sec. 22. AUTHORITY TO DEBAR.
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NEW SECTION Sec. 23 TRANSPARENCY



	Primary Recommendation 
Recommendation #1 – Statewide policy include the following suggested language.

Recommendation #2 – Standardized statewide Sole Source Justification requirements for agencies.  

Through a variety of statutory authorities and results-oriented policy initiatives, the State of Washington seeks to ensure the acquisition system provides the best value to the taxpayer.  Current priorities are designed to provide for a better skilled and more agile workforce, consistent and effective use of competition, contract government’s buying power, and a data system that gives managers and vendors the information they need to evaluate results and plan effectively for the future.
SOLE SOURCE means a contractor providing goods or services of such a unique nature or sole availability at the location required that the contractor is clearly and justifiably the only practicable source to provide the goods or services.

STATE EMPLOYEES: 
A complete justification should be provided and include as much information as possible for the vendors who may be interested. If a complete justification is not done, vendors have the right to call and question and even challenge the sole/best source and request a bid be done. 

VENDORS:
Vendors are the State’s best resource to monitor the sole/best source contracts. If the sole/best source contracts are justifiable there shouldn’t be a lot of questions or attempts to challenge the sole/best source. Agencies wishing to sole/best source contracts need to be able to justify their decisions and if vendors do not feel they have sufficient information they have every right to call and get more information. If a vendor believes that they can provide the services and are willing to commit to completing a competitive proposal if it’s opened for bid, they may challenge the sole/best source and request a bid be done.
For the best source contracts, these are proposed for agencies that have been contracting with a vendor who is familiar with the work in such a manner that can be justified as a cost savings to taxpayers to maintain this vendor for these services. This will prevent bids being posted and vendors spending time and money preparing proposals for bids that are will most likely go to a best source vendor. The agency must identify how the experience is more cost effective to the agency.   However, vendors may still call for more information and may challenge and request a bid be done if they feel they can commit to a competitive proposal.

1. PUBLIC INSPECTION NOTIFICATION
The following information is being released identifying a contract with a Washington State Agency that has been determined to be a sole/best source contract.
Sole Source Award
State Agency: 
Name of Contractor:
Contract Amount:
Funding Source: 
Contract Duration:
Description of Services:
For more detailed information…….see the quarterly contract report notifications…..

The following will be the posting requirements for filing with DES and posting on the Washington State electronic bid system. Filing with DES a minimum of 10 business days prior to effective date of the contract is required. Approval from DES is required before contract can be binding. 
Posting on WEBS is required for a minimum of five (5) business days during which any vendor may respond. 
Attached will be a copy of the Contract in its entirety unless the contract contains personal or proprietary information or endanger public safety and a copy of the Public Inspection Notification. If the entire contract cannot be posted, the general terms and conditions as well as the budget will be available and as much information on the scope of work as is possible. 

2. SOLE SOURCE CRITERIA JUSTIFICATION
a. Unique characteristics – Describe the unique qualifications, abilities or expertise of the contractor to meet the agency needs and/or describe the unique nature of the services. Unique qualifications or services would be those that are highly specialized or one-of-a-kind. Other factors that may be considered include past performance, cost-effectiveness (learning curve), and/or follow-up nature of the required services. Past performance alone does not provide adequate justification for a sole source contract. 
b. Special circumstances – Provide a description of any other special circumstances that may be relevant such as confidential investigations, copyright restrictions, time constraints, or sole availability at the location required. 
c. Time constraints – If time constraints are applicable, identify when the agency was on notice of the need for the services, the entity that imposed the constraints, explain the authority (if not obvious) of that entity to impose them, and provide the timelines for work to be accomplished. 
d. Geographic limitation – If the proposed contractor is the only source available in the geographical area, state the basis for this conclusion and the rationale for limiting the size of the geographical area selected. 
e. Best Source -  is defined as a contract where the vendor/contractor has previous experience with the agency that gives their services a cost advantage for taxpayers that can be substantiated.

f. 


3. BEST SOURCE CRITERIA

Attached a copy of the Contract in its entirety unless the contract contains personal or proprietary information or endanger public safety. Sole/Best contractors may request their statement of work not be posted. 
	Best Source Criteria Justification
a. Unique characteristics – Describe the unique qualifications, experience, abilities or expertise of the contractor to meet the agency needs and/or describe the nature of the services. Identify how the unique experience or qualification allow for less risk and cost for the agency than beginning with a new vendor. Other factors that may be considered include past performance, cost-effectiveness (learning curve), and/or follow-up nature of the required services (best source). 
b. Special circumstances – Provide a description of any other special circumstances that may be relevant such as confidential investigations, copyright restrictions, time constraints, previous developments, or availability at the location required. 
c. Time constraints – If time constraints are applicable, identify when the agency was on notice of the need for the services, the entity that imposed the constraints, explain the authority (if not obvious) of that entity to impose them, and provide the timelines for work to be accomplished. 
VENDOR INQUIRIES FOR MORE INFORMATION ARE WELCOME:
· Vendor may contact agency staff listed in the posting, for more information. 

·  Vendor may submit information that supports the fact that this is not a sole/best source contract. 
VENDOR CHALLENGE:
· In the principle of maintaining integrity in Washington State procurement Vendors have the ability to monitor sole/best source contracts and contact DES and/or the agency posting the sole/best source at any time they feel a sole or best source contract is not valid. Be prepared to substantiate your claim with valid information and documentation. 
·  If a Vendor would like to substantiate their ability to provide these services in a time and cost effective manner as set forth in the attached draft contract they should first contact the agency and discuss this in detail. Vendor is willing to commit to preparing a competitive proposal if these services and would like to request the service be put out for competitive bid. 
· Vendor acknowledges and will be advised of the risk of debarment if they misrepresent their ability to meet the contract requirements or fail to submit a proposal if a subsequent bid is released at their request.
· Vendor’s may also risk debarment if they continually call in a manner that is not depictive of interest in the services, but questioning numerous sole/best source posting that they are not qualified to competitively bid on.
(Susan & Claudia)
1. Purchase orders should not included in this process
(Melanie & Teresa)
Replicate California’s Justification form.  I have attached it here.
(Jolena) 
Recommendation – Two different types of Justifications.
1. Sole Brand-Vendor provides sole provider letter.
2. Sole Source-
Sole-Source Purchase Justifications
Exclusive or Unique Capabilities
Example 1: Only one supplier can satisfy the technical requirements because of unique technical com- petence or expertise.

Example 2: Only one supplier possesses patents or exclusive rights to manufacture or to furnish the item or service.
Excessive Cost

Example 3: Only one supplier can furnish the services because of the supplier’s previous state entity experience and having an alternative source duplicating these capabilities would result in excessive costs to the state entity.
[bookmark: _GoBack]
Example 4: The item does not satisfy any of the justifications noted above, but the use of any other manufacturer’s good or equipment would result in excessive costs to the state entity.


	References Supporting Primary Recommendation (Other states, professional journals, academic research, etc.)
(Debby)

Other state purchasing models and purchasing experts in Washington State. Vendor input and opinions both in the surveys and the work group input.

(Susan & Claudia)

RCW 28B.10.029

The norm around the country is for University sole source approvals being handled at the university or for higher dollar amounts, University system (Chancellor’s office) level and not the state agency level.  (Virginia, California, Idaho, Pennsylvania, Georgia, South Carolina, Nebraska, Utah, Oregon (posted 7 days) Montana , Arkansas,  Kansas, Ohio, Arizona, New Mexico, Alaska, Texas, Nevada , Colorado However, there are many cases where reporting is required at the state level.    Frankly, I did not check all states, but could.  

The exceptions found were:  Wisconsin, over $25,000 approved by Governor; Illinois only sole source consulting agreements over $25,000 submitted to state;  North Carolina only if over $100,000; Maine, over 1 million, New York over $125,000.  

(Melanie & Teresa)


(Jolena) 
See sample forms from GA.
SPD-PS019SoleBrandJustificationForm
SPD-PS020SoleSourceIntentToAwardJustificationForm


	Assumptions / Pre-requisites / Dependencies:
(Debby)

Assuming that the newspaper ads are not used as readily now-a-days as the electronic systems due to the fact that many newspapers are closing. However large contracts (define) may have interest from vendors from other states and countries that will not normally be on the Washington electronic bid system. 

(Susan & Claudia)
· That the Universities will have a process in place for documenting, approving and storing information about sole source contracts.  
· That the Universities will comply with the 10 working day requirement as it currently exists, excluding contracts deemed exempt.   
· That the Director of DES will approve exemptions within a defined time period. 
· Clarify what level of detail regarding a contract is posted for public inspection. 
· That DES will have an efficient and timely approval/reject process in place. 
· There will be a streamlined reporting process to the state.  
· Reduce the amount of increased work DES will receive due to this change in law.    
· This streamline process will assist with the timing issues that Institutions of Higher Education on a quarter system are concerned with in the new law. 
· If Purchase Order submission is required to DES, we will have to enter the purchase order into the system and it is possible a PO could be sent to a vendor in error ahead of approval.  
(Melanie & Teresa)
N/A



	Discussion of anticipated benefits:
(Debby)

Vendors will get more detailed information on the sole/best source contracts and will allow them an opportunity to get more information and/or request a bid if they truly can compete. 

Vendors will get notification that there is a best source and won’t waste their time bidding on contracts that are technically weighted for best source vendors but can challenge the contract if they truly can compete. 

Vendors will have an opportunity to challenge and request a bid for the sole/best source but will have consequences to wasting agency time if they aren’t valid requests.  Vendors will be encouraged to be monitor sole/best source contracts and question whenever there isn’t sufficient information to conclude a sole/best source is appropriate. The vendors who are interested should be encouraged to read the entire contract prior to contacting the agency to keep time and cost to state employees to a minimum. The agencies (DES) will be able to keep vendors from challenging every bid for no valid reasons. 

(Susan & Claudia)
· Reduce the amount of increased work DES will receive due to this change in law.    
· This streamline process will assist with the timing issues that Institutions of Higher Education on a quarter system are concerned with in the new law.  
· If Purchase Order submission is required to DES, we will have to enter the purchase order into the system and it is possible a PO could be sent to a vendor in error ahead of approval.  

(Melanie & Teresa)
N/A



	Discussion of anticipated concerns:
(Debby)

Let the vendors be the judge and allow them to request a bid if they really believe they can bet out the competition. There may be situations where, initially, vendors will try to challenge or call on the postings, but this should taper off especially as agencies learn to post adequate information. 

(Susan & Claudia)
· Vendor community may have concerns, but as long as there is a process for posting and input this should be alleviated.  
· Posting too much detail regarding a proposed contract may actually compromise the integrity of the process .   It is assumed that pricing would not be disclosed.
·  A vendor may claim the ability to perform the work and or provide the required service resulting in additional costs to the state/agency/institution.  
· A documented/detailed protest/challenge process must exist.
· Would DES staff have the specialized knowledge and resources to validate or reject sole source contracts based on requirements that may be unique to institutions of higher education.

(Melanie & Teresa)
N/A


	List of alternate approaches:
(Debby)

Include a means of allowing vendors to post questions and concerns in reference to a sole/best source posting. If they don’t necessarily feel that they could do the job or don’t want to make waves, but think the posting is inadequate with respect to the information provided. This would give the agency the ability to amend the posting to a more appropriate justification and DES could refuse to approve based on vendor input.  

(Susan & Claudia)
· Allow 4 year higher education institutions to create their own process for posting and publishing sole source contracts on their respective webpages.

(Melanie & Teresa)
N/A
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