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CR2A AGREEMENT

This CR2A Agreement is entered into this 15th day of June, 2012, by and among Ricoh
Americas Corporation, a Delaware corporation, hereinafter “Ricoh”, IKON Office Solutions,
Inc. an Ohio Corporation, a subsidiary of Ricoh, hereinafter “IKON”, and the State of
Washington, Department of Enterprise Services (formerly the Department of General
Administration), hereinafter “DES.” These entities shall be referred to collectively as the
“Parties.”

Whereas the Parties entered into a contract for Multifunctional Document Devices,
Standalone and Networked, Washington State Contract # 03706 on or around April 1, 2007;

Whereas the Washington State Office of the Attorney General and the Department of General
Administration (“GA”) received an anonymous letter around September 2009 which alleged
improper contract sales and billing practices by IKON;

Whereas GA staff conducted an investigation into the allegations contained in the letter;

Whereas the Parties agreed to jointly engage the services of the auditing firm,
PricewaterhouseCoopers, Inc. (“PwC”) to perform certain Agreed Upon Procedures (“AUP”) to
assist the Parties in evaluating contract pricing compliance by IKON;

Whereas the Parties after reviewing and evaluating the AUP results and conducting their own
analysis of the data, met and negotiated a mutually agreeable resolution;

Whereas DES and Ricoh, without admitting any fault or liability, have agreed to a settlement and
this CR2A agreement is the documentation of that agreement which will later be made into a
formal settlement agreement.

NOW THEREFORE, in consideration of the foregoing, Ricoh, IKON, and DES hereby agree as
follows:

1. IKON shall pay DES Four Million Dollars ($4,000,000.00). These funds shall be
deposited within thirty (30) days of execution of this agreement into a fund as instructed
by DES for disbursement to state agencies, including higher education institutions, and
Washington State Purchasing Cooperative member customers according to the
disbursement formula to be developed by DES. If IKON does not make this payment
within this time period, interest of 12% shall accrue until payment is made.

2. Ricoh agrees to correct any Maintenance and Supply “cost per copy” rates not currently
in compliance by September 1, 2012.

3. Ricoh agrees to work with the Contract Administrator to provide information by June 30,
2012 regarding customers who have paid for professional services training,
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10.

11.

12.

Ricoh agrees to cooperate and provide necessary information to assist DES in the
disbursement of the funds.

The Parties agree not to disparage each other publically and will work jointly on
preparing a public announcement of this settlement.

The Parties have already agreed to and implemented procedural changes to ensure
contract pricing compliance and agree to memorialize those procedures in the formal
settlement agreement. .. _§ > @7- b\\’r W e o v

Yo s W il W/l‘/ o
In consideration of thel|foregoing, DES agrees to release and forever discharge Ricoh and
its subsidiary, IKON, S officers, employees, agents, shareholders, representatives and
assigns, from any and all claims, demands, causes of action, impacts, debts, losses,
liabilities, suits, damages, costs, expenses relating to IKON billings associated with
Contract #03706, (including but not limited to attorney fees and costs), known or
unknown which were brought or could have been brought, as of the date of this
Settlement Agreement.

In consideration of the foregoing, Ricoh and IKON agree to release and forever discharge
DES and Washington State Contract #03706 customers, (state agencies, including higher
education institutions, and purchasing cooperative entities), and their officers, employees,
agents, representatives and assigns, from any and all claims, demands, causes of action,
impacts, debts, losses, liabilities, suits, damages, costs, expenses (including but not
limited to attorneys’ fees), known or unknown which were brought or could have been
brought, relating to Washington State Contract #03706 IKON billings as of the date of
this Settlement Agreement.

These releases do not include any IKON billings related to Image Management Services
(IMS).

Except as provided herein, all prior understandings and agreements by the Parties as
related to settlement hereto are merged into this CR2A Agreement which supersedes all
prior settlement negotiations.

The terms of this CR2A Agreement constitute the entire CR2A Agreement between and
among the Parties hereto, and inure to the benefit and bind the Parties hereto, their heirs,
legatees, devisees, executors, successors, administrators and assigns, and may not be
altered, amended, modified or otherwise changed in any manner except by a writing
executed by the Parties hereto.

Each of the Parties affirms and acknowledges that it has read and fully appreciates and
understands the words, terms, conditions and provisions of this CR2A Agreement, is
fully and entirely satisfied with the same, has been represented by legal counsel of its
choice in the negotiation, preparation and execution of this CR2A Agreement, has
conferred with its counsel prior to the execution of this CR2A Agreement, and has
executed this CR2A Agreement voluntarily and of their own free will and act.
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The undersigned covenant and agree that they are fully authorized to execute this CR2A
Agreement and to bind their respective entities by their signatures below.

DATED this 15% of June, 2012.

W\)}% Y
LINDA SULLIVAN. -COL@Y.AZIER,

Assistant Attorney General
Attorneys for DES

DEPARTMENT OF RICOH AMERICAS CORPORATION
ENTERPRISE SERVICES
\/42-71, M%W/ D ’ W WL/
(9Y@E TURNER, MICHAUNE D. TILLMAN,
Director Vice President, Litigation & Employment Law
DEPARTMENT OF IKON OFFICE SOLUTIONS, INC.
ENTERPRISE SERVICES
é' L 3 7 W VW%W/D W
FARRELL PRESNELL, MICHAUNE D. TILLMAN,
Manager, Legal Services Vice President, Litigation & Employment Law
Approval as to form:
ROBERT M. MCKENNA
ATTORNEY GENERAL

PERKINS COIE LLC

P (Sma—

MARC A. BOMAN,
Attorneys for Ricoh and IKON
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How did the State of Washington get to where they are concerning Managed Print?

e 2009 State Printer’s empire shrinking losing $120,000.00 per month (see State Government
Performance Report # 1002726 page 34)

e Printer looking for new sources of revenue Printer decides to offer MPS and charge an
administrative fee to generate needed revenue (also mandated agencies do assessments)

e Printer uses Ecology as an example; page 39 from above mentioned report claimed $160,000.00
per year savings in 2006-07 biennium (information request to verify claimed savings—no data
available)

e CBM questions if Printer has statutory authority to authorize other agencies to acquire
equipment

e Printer puts out bid for equipment using GA’s statutes

e Lawsuit field in Thurston County to find out if Printer did have statutory authority to authorize
other agencies to acquire equipment GA partnered with Printer

e Case settled by Printer acknowledging he did not have statutory authority to do MPS

e legislation sponsored to authorize Printer to do MPS

e Legislation sponsored to create DES

e Legislation passed mandating MPS (only State to have such a law)

e Legislation passed to create DES (Printer and GA now one)

How Capital Business Machines got to where they are concerning Managed Print.

e Small Business started in Olympia in 1952 3™ generation family owned

e Started selling copy machines in 1976

e 1990 Sharp got on a State of Washington convenience contract for production copiers, been on
a state contract ever since

e (Capital Business Machines involved in all contracts with State for copiers/Faxes/MFD’s/MPS
since 1990

e (CBM has from the beginning been involved in making sure business with the state is in the
taxpayer’s best interest.

e Assisted Sharp in bid responses and attended all meetings with GA/DES

e Don Hartman was the alternate contact for Sharp on multiple contracts for over 15 years until
DES requested he be removed

e Early 2000’s as MPS began being mentioned within the industry CBM began evolving it’s services
to match customer’s needs

e DOC had been a customer of CBM’s for over a decade in 2002

e Fay Foster at DOC saw how MPS could save her agency Money, make them more efficient and
productive and reduce the support workload

e Early 2000’s DOC makes the decision to standardize on Sharps agency wide





DOC was required to have an assessment done (Okidata 10/2006) Oki stated that DOC had one

of the best MPS programs they had seen

e Printer rejected DOC MPS success story now DES doing the same

e The MPS program at DOC started when contracts 05899 and 07903 were in effect

e Neva Peckham stated at a MPS Training session at the DES annual trade show that DOC was
doing MPS

e Every time there is a refresh it cost DOC less

e All this has been done using hardware contracts

What are the benefits of allowing the hardware contract to be used for MPS?

e As was discussed at many of the stakeholders meeting MPS is not a one size fits all proposition
there are many ways to successfully implement MPS strategies

e The hardware contract allows Small Business to provide MPS. How?

e All the vendors on both the hardware and the MPS contract state that they partner with Small
Business which is true. However there is the problem of recourse. All vendors except Sharp
expect their dealers to take recourse or be responsible for the debt on equipment if the state
were to change their mind. If small businesses where to do this and get the equipment back
early they could be financially damaged.

e Example the Liquor Board order over 160 machines through CBM for all their retail stores 20
months later the citizens voted to privatize the Liquor business and the equipment was returned
with 40 months left owing. Sharp did not make Capital responsible for the remaining balance
the manufacture stepped up. This approach allows the flexibility of a small business to be
partnered with the financial stability of a large manufacture. Other vendors expect the small
business to be on the hook for the entire deal in this instance it would have been over a half
million dollars.

e The lead state for the WSCA MPS contract New Mexico when asked (it was Gerry Becker at the
time) stated only manufactures could participate on the MPS contract.

e In Washington DES recognizes manufactures only MPS services Ecology, Revenue, LNI,
Employment Security, and DNR are some examples. However the successful implementation of
MPS using the hardware contract lead by a small business is rejected.

e This last summer during fire season CBM received a call from DNR asking for help getting
equipment out to multiple locations around the state where the fire crews had set up command
centers. When ask why DNR’s MPS provider was not providing this service DNR responded that
when they ask their provider for help they were told “we do not provide that kind of service”. So
CBM worked with other small businesses that are Sharp dealers to assist DNR. This is an
example of the type of services that are needed but cannot be provided without small Business
participation.

e MPS services can be provided using the hardware contract and small business can be allowed to
participate; Basic NASPO T's & C’'s “Participating Addendum” means a bilateral
agreement executed by a contractor and a Participating State (or a political subdivision
with the consent of its state’s chief procurement officer) that clarifies the operation of the





master price agreement for the State concerned, e.g. ordering procedures specific
to a State, and may add other state-specific language or other requirements.

Neva also mentioned in a stakeholders meeting when asked why in the State of
Washington copies were not included on the hardware contract like it was bid on the
WSCA Nevada contract she state because it would conflict with the MPS contract
02012. This statement indicates that the hardware contract could be used for both
hardware and MPS

At a stakeholders meeting when explained that MPS services were being provided years
before the law mandating MPS was passed DES stated they would check with council to
see if there could be any flexibility. Council said no, Small Business thrives on flexibility.
With Big Business and Big Government agencies and taxpayers lose flexibility,
customers need flexibility and Small Business can provide that flexibility.

DES had a great relationship with our small business until 2004, and then things began
to deteriorate. Up to that point CBM had been included in all forms of communication
between DES and the vendor community. Then as CBM began to ask questions that
made the state uncomfortable we were gradually froze out. Even to the point where we
were told we could not attend certain meetings.

After RCW 43.19.742 became law DES brokered several MPS contracts, when asked
why contracts were bid and awarded before there were any rules and guidelines Neva
stated that DES did not have time to establish rules first. Subsequently a lawsuit was
filed and afterwards a settlement agreement was signed. The lack of Flexibility caused
much time and money to be spent unnecessarily.

Settlement
Agreement 4-21-14 F

CR2A Agreement signed June 15" 2012; DES demonstrates a tremendous amount of
flexibility when they settle for only $4,000,000.00 when the vendor was willing to return
$9.5 million of the taxpayer's money.
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CONCLUSION

The law creating mandatory MPS was poorly written and needs to be fixed

Because of a lack of flexibility in the rule making small business and specifically our small business
CBM is going to be excluded from participating in providing a service that we have been providing
prior to the law mandating MPS

Small Businesses within the State of Washington have a vested interest in what decisions DES makes
because we pay for the direction DES choses to go. Small Businesses are owned by citizens of the
State of Washington and we have a responsibility to the families who work for us to make sure that
if they pay (taxes) they get to play (provide services to the state). When DES’s decisions become
motivated by self-interest what options are left to small businesses but to fight those decisions?

It may not be DES’s intent to eliminate Small Business Participation in the MPS process but

by not allowing the flexibility to use the hardware contract for MPS DES has established a
process that punishes small businesses and specifically CBM.






CR-102 (June 2012)

PROPOSED RULE MAKING (Implements RCW 34.05.320)

Do NOT use for expedited rule making

Agency: Department of Enterprise Services

| Expedited Rule Making--Proposed notice was filed as WSR
[] Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

E Preproposal Statement of Inquiry was filed as WSR 13-03-115

;or ] Original Notice
; or | [X] Supplemental Notice to WSR 14-16-122
] continuance of WSR

Title of rule and other identifying information: (Describe Subject) Chapter 200-380 WAC Print Management

Hearing location(s): Presentation Room, 1500 Jefferson Street SE,
Olympia, WA 98501

Date: January 6. 2015 Time: 4:00 PM PDT

Submit written comments to:
Online:
https://www.surveymonkey.com/s/ManagingPrintOperations

Email: rules@des.wa.gov

Comments will be accepted through January 9, 2015 5:00 PM
PDT

Date of intended adoption: February 3, 2015
(Note: This is NOT the effective date)

Assistance for persons with disabilities: Contact

Jack Zeigler by phone at 360-407-9209 or by email at

jack.zeigler@des.wa.gov

comments.

Reasons supporting proposal:

Purpose of the proposal and its anticipated effects, including any changes in existing rules:

The Department of Enterprise Services (DES) has received comments from interested parties regarding the proposed
rules and guidelines. After considering the comments, the department has determined that changes are needed to the
proposed rule. Further, these changes are a substantial variance from the proposed rule.

This supplemental notice extends the public comment time until close of business on January 9, 2015. The department is
holding an additional public hearing on January 6, 2015 at 4: PM. DES will consider and respond to any additional

Statutory authority for adoption: RCW 43.19.742

Statute being implemented: RCW 43.19.742

Is rule necessary because of a:
Federal Law?

Federal Court Decision? E zes % l[:llo
State Court Decision? es s
|:| Yes X No

If yes, CITATION:

DATE
December 3, 2014

NAME (type or print)
Jack Zeigler

SIGNATURE J

A
TITLE d
Policy and Rule§ Manager

CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
STATE OF WASHINGTON
FILED

DATE: December03, 2014
TIME: 10:33 AM

WSR 14-24-124

(COMPLETE REVERSE SIDE)






Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters:

The proposed rules are available online at: http://des.wa.gov/about/LawsRuIes/Pages/RuIémaking.aspx#MSPO

Name of proponent: (person or organization)

[ Private
] Public
E Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting.......cc..... Jack Zeigler 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-9209
Implementation....Neva Peckham 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-9411
Enforcement.......... Farrell Presnell 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-8820

Has a small business economic impact statement been prepared under chapter 19.85 RCW or has a school district

fiscal impact statement been prepared under section 1, chapter 210, Laws of 20127

[] Yes. Attach copy of small business economic impact statement or school district fiscal impact statement.

A copy of the statement may be obtained by contacting:

Name:
Address:
phone ( )
fax ( )
e-mail

No. Explain why no statement was prepared.
The implementation of these rules have minimal or no cost to small business

Is a cost-benefit analysis required under RCW 34.05.3287?

[]Yes A preliminary cost-benefit analysis may be obtained by contacting:

Name:
Address:
phone ( )
fax ( )
e-mail

[JNo: Please explain: The Department of Enterprise Services (DES) is not an agency listed in RCW 34.05.328(5)(a)(i). Further
DES does not voluntarily make section 201 applicable to this rule adoption nor to date, has Joint Administrative Rules Review Committee

made section 201 applicable to this rule adoption







STATE OF WASHINGTON

DEPARTMENT OF ENTERPRISE SERVICES

1500 Jefferson Street SE, Olympia, WA 98501

April 30, 2014

TO: WSCA-NASPO Management Board

FROM: Christine Warnock, Washington State Director

SUBJECT: Managed Print Services Contract Recommendation from State of Washington

Without disregarding or conflicting with the Managed Print Services (“MPS”) sourcing team
recommendation, the state of Washington respectfully makes a separate recommendation to the
WSCA-NASPO Management Board regarding the future of the WSCA-NASPO MPS Master Agreement,
currently led by New Mexico.

We understand the sourcing team will be recommending that the contract be left to expire without
rebid due to complexities, and the fact that several states may not have the need for MPS at this time.
The state of Washington does not disagree with this recommendation.

However, Washington (and other states possibly) require a MPS contract for its state agencies to utilize.
Therefore, Washington recommends that the WSCA-NASPO Management Board consider rebidding the
MPS Master Agreement as a WSCA-NASPO Cooperative Contract. This keeps a tool in place for the
states requiring it, while other states that choose not to utilize it can wait until they are ready.

Thank you for your consideration. If you have any questions, please contact me by email at
Christine.Warnock @des.wa.gov or via phone at 360.407.9398.
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SUSANA MARTINEZ %3 ﬁiﬂ%ﬁ ADMINISTRA‘[O‘IVE SERVICES DIVISION
GOVERNOR A ™ (505 827-2000

N FACILITIES MANAGEMENT DIVISION

(505) 827-2141
ED BURCKLE State of New Mexico
CABINET SECRETARY . STATE pé%g:‘é‘f%ﬁ%“““
General Services Department

RISK MANAGEMENT DIVISION
(505) 827-0442

STATE PRINTING & GRAPHIC SERVICES BUREAU
(505) 476-1950

TRANSPORTATION SERVICES DIVISION
(505) 827-1958

December 5, 2014
Don Hartman
Capital Business Machines
P.0. Box 1456
Olympia, WA 98507
Re: Request to Inspect Public Records

Dear Mr. Hartman,

On November 20, the General Services Department received your request to inspect public
records. You requested:

e One (1) copy of all usage reports for every state on contract No. 20-000-00-00040A-F.
e One (1) copy of State of New Mexico’s Managed Print Association Membership

documentation.

We recovered no responsive documents. Please let me know if you have questions about our
agency’s response. Otherwise, we will consider your inspection request closed.

Thank you.

Sincgrely,

Tim Korte
Records custodian

P.O. BOX 6850, SANTA FE, NM 87502 - (505) 827-2000 * FAX (505) 827-2041 + WWW.GENERALSERVICES.STATE.NM.US

“THE HEART AND SOUL QF STATE GOVERNMENT”
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Subject: FW: information request

From: Tim Hay [mailto:THay@wsca-naspo.org]

Sent: Tuesday, December 02, 2014 2:33 PM

To: Don Hartman; Douglas Richins; Paul Stembler-WSCA-NASPO
Cc: Alyssa Piles; Dean Hartman

Subject: RE: information request

Don

New Mexico has access to this information and we have provided them instructions on how to obtain it. Since they are
the lead state, you will need to contact them for this information.

Best regards,

Tim Hay, CPPB, CGTP
Cooperative Development Coordinator
WSCA-NASPO Cooperative Purchasing Organization

Ph. (503) 428-5705
Cl. (503) 931-2345
thay@wsca-naspo.org

Pacific Time Zone

From: Don Hartman [mailto:DEHartman@cbm-wa.com]
Sent: Monday, December 01, 2014 10:35 AM

To: Douglas Richins; Tim Hay; Paul Stembler-WSCA-NASPO
Cc: Alyssa Piles; DHartman@cbm-wa.com

Subject: information request

Gentlemen,

How would | go about finding out how much usage there has been on one of your contracts. | am looking for what usage
there has been on a contract bid by the State of New Mexico for WSCA for Managed Print Services contract W40-2011
or the New Mexico contact number 20-000-00-00040A-F. | contacted New Mexico and they did not have the information
on usage of the contract by each participating state which is the information | am interested in. The State of New Mexico
directed me to you. Hopefully | am getting closer.

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com







COMMENTS ON RULES AND GUIDELINES FOR MPS

During the stakeholders meeting DES stated that they were going to talk to their legal counsel to see if
there was any flexibility to allow agencies to acquire MPS using the hardware contract as Capital
Business Machines had been doing for several state agencies since the mid 2000’s.

Unfortunately the state’s legal counsel came back with a decision that there was no flexibility to allow
MPS using the hardware contract even though it was already being done. Our legal counsel told us that
there was flexibility within the statute to allow MPS services to be available from two different
contracts.

At our company we use a program that focuses on Character called Character First and one of the 49
Character qualities that all of our employees strive to demonstrate in there interactions with others is
flexibility.

The definition of Flexibility is Willingness to change plans or ideas without getting upset. Using flexibility
incorrectly manifests itself as Stubbornness.

The Department of Enterprise Services on their Strategic Framework document has a list of Strategic
Anchors, Values, and Goals. Under the Strategic Anchors section there is a quote “What you need. How
you need it. When you need it.”

That sounds very flexible; it would make a person believe that DES was there to truly serve fellow
agencies and the taxpayers. | wish | could believe that but unfortunately | am not able to.

| am sure staff at DES has spent hours wondering why Capital Business Machines has been such a pain.
Once several years ago Neva had Sharp Electronics escort me to the DES offices to have a talk. I’'m not
sure why Sharp was needed maybe it was to get me to toe the line; | had been called up to meet with
Neva because | had been mean to her. When | ask her how | had been mean | was told that | had caused
her a whole bunch of extra work by filing public records request.

On DES Strategic Framework document under Values one of the 6 items mentioned there is Openness.
Openness is expressed by DES as “We listen and communicate to promote understanding, transparency
and trust. Unfortunately the opposite has been demonstrated.

When DES is finished being inflexible a small business of 26 people who has served the Department of
Corrections for nearly two and one half decades will have their customer taken away.





Will it be because of providing poor services, you do not keep a customer for 24 years by not doing your
job? It will be because we want our government to be accountable. What a foolish and outdate
concept.

When DES deals with a manufacture they deal with an employee of said company. And employees are
afraid to ask serious questions or rock the boat as they might get fired.

Capital Business Machines however is a Washington based business, family owned, Olympia grown (so
we know about politics) that believes that small business can deliver exceptional service (also one of the
goals on the DES Strategic Framework page). We believe we can do it just as well as the big boys by
partnering with other Small Businesses within the State of Washington.

Just think all this ongoing tension between DES and CBM could be removed by the state showing a little
flexibility when making rules. By allowing the hardware contract to be used as well as the MPS contract
for MPS many hundreds of thousands of dollars could be saved at just one agency.

On the CR-102 dated December 03, 2014 no economic impact statement was prepared as “the
implementation of these rules have minimal or no cost to small business.” | guess that is easy enough to
say when you’re not the small business that will be damaged because of a lack of flexibility.

Under Strategic Anchors on DES’s strategic Framework document is your Mission statement: We deliver
innovative, responsive, cost-effective and integrated solutions and services to meet the diverse needs of
our customers. In the old days there used to be pre-bid conferences where GA/DES would bring the
vendor community together and present what they were thinking about putting in a bid. There was
impute given and taken on how to craft a bid that would work for all involved. CBM even as a dealer
would be allowed to participate and give input. It eliminated a lot of protests. It also allowed DES to
receive information from Experts in a particular field for free. With all vendors allowed to be involved it
made for more effective and balanced documents.

With the contracting now being done through WSCA only manufactures are allowed to play. The
problem is the small businesses have to pay the taxes that support WSCA contracts without being able
to participate. When only DES gets to state what is best for Washington there is no way to make sure
that what is being presented is best for DES or best for the citizens of the State of Washington.

Don Hartman






From: Don Hartman

To: Zeigler, Jack E. (DES); DHartman@cbm-wa.com

Subject: Comments

Date: Wednesday, December 10, 2014 12:49:18 PM

Attachments: How did the State of Washinaton get to where they are concerning Manaaed Print.docx
Jack,

Here are some new comments.

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com
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How did the State of Washington get to where they are concerning Managed Print?





· 2009 State Printer’s empire shrinking losing $120,000.00 per month (see State Government Performance Report # 1002726 page 34)


· Printer looking for new sources of revenue Printer decides to offer MPS and charge an administrative fee to generate needed revenue (also mandated agencies do assessments)


· Printer uses Ecology as an example; page 39 from above mentioned report claimed $160,000.00 per year savings in 2006-07 biennium (information request to verify claimed savings—no data available)


· CBM questions if Printer has statutory authority to authorize other agencies to acquire equipment


· Printer puts out bid for equipment using GA’s statutes


· Lawsuit field in Thurston County to find out if Printer did have statutory authority to authorize other agencies to acquire equipment GA partnered with Printer 


· Case settled by Printer acknowledging he did not have statutory authority to do MPS


· Legislation sponsored to authorize Printer to do MPS


· Legislation sponsored to create DES


· Legislation passed mandating MPS (only State to have such a law)


· Legislation passed to create DES (Printer and GA now one)





How Capital Business Machines got to where they are concerning Managed Print.


· Small Business started in Olympia in 1952 3rd generation family owned


· Started selling copy machines in 1976


· 1990 Sharp got on a State of Washington convenience contract  for production copiers, been on a state contract ever since


· Capital Business Machines involved in all contracts with State for copiers/Faxes/MFD’s/MPS since 1990


· CBM has from the beginning been involved in making sure business with the state is in the taxpayer’s best interest. 


· Assisted Sharp in bid responses and attended all meetings with GA/DES


· Don Hartman was the alternate contact for Sharp on multiple contracts for over 15 years until DES requested he be removed


· Early 2000’s as MPS began being mentioned within the industry CBM began evolving it’s services to match customer’s needs


·  DOC had been a customer of CBM’s for over a  decade in 2002


· Fay Foster at DOC saw how MPS could save her agency Money, make them more efficient and productive and reduce the support workload


· Early 2000’s DOC makes the decision to standardize on Sharps agency wide


·  DOC was required to have an assessment done (Okidata 10/2006) Oki stated that DOC had one of the best MPS programs they had seen


· Printer rejected DOC MPS success story now DES doing the same


· The MPS program at DOC started when contracts 05899 and 07903 were in effect


· Neva Peckham stated at a MPS Training session at the DES annual trade show that DOC was doing MPS


· Every time there is a refresh it cost DOC less


· All this has been done using hardware contracts


What are the benefits of allowing the hardware contract to be used for MPS?


· As was discussed at many of the stakeholders meeting MPS is not a one size fits all proposition there are many ways to successfully implement MPS strategies


· The hardware contract allows Small Business to provide MPS. How?


· All the vendors on both the hardware and the MPS contract state that they partner with Small Business which is true. However there is the problem of recourse. All vendors except Sharp expect their dealers to take recourse or be responsible for the debt on equipment if the state were to change their mind. If small businesses where to do this and get the equipment back early they could be financially damaged.


·  Example the Liquor Board order over 160 machines through CBM for all their retail stores 20 months later the citizens voted to privatize the Liquor business and the equipment was returned with 40 months left owing. Sharp did not make Capital responsible for the remaining balance the manufacture stepped up. This approach allows the flexibility of a small business to be partnered with the financial stability of a large manufacture. Other vendors expect the small business to be on the hook for the entire deal in this instance it would have been over a half million dollars.


· The lead state for the WSCA MPS contract New Mexico when asked (it was Gerry Becker at the time) stated only manufactures could participate on the MPS contract.


· In Washington DES recognizes manufactures only MPS services Ecology, Revenue, LNI, Employment Security, and DNR are some examples. However the successful implementation of MPS using the hardware contract lead by a small business is rejected.


· This last summer during fire season CBM received a call from DNR asking for help getting equipment out to multiple locations around the state where the fire crews had set up command centers. When ask why DNR’s MPS provider was not providing this service DNR responded that when they ask their provider for help they were told “we do not provide that kind of service”. So CBM worked with other small businesses that are Sharp dealers to assist DNR. This is an example of the type of services that are needed but cannot be provided without small Business participation.


· MPS services can be provided using the hardware contract and small business can be allowed to participate; Basic NASPO T’s & C’s “Participating Addendum” means a bilateral agreement executed by a contractor and a Participating State (or a political subdivision with the consent of its state’s chief procurement officer) that clarifies the operation of the master price agreement for the State concerned, e.g. ordering procedures specific to a State, and may add other state-specific language or other requirements.


· Neva also mentioned in a stakeholders meeting when asked why in the State of Washington copies were not included on the hardware contract like it was bid on the WSCA Nevada contract she state because it would conflict with the MPS contract 02012. This statement indicates that the hardware contract could be used for both hardware and MPS 


· At a stakeholders meeting when explained that MPS services were being provided years before the law mandating MPS was passed DES stated they would check with council to see if there could be any flexibility. Council said no, Small Business thrives on flexibility. With Big Business and Big Government agencies and taxpayers lose flexibility, customers need flexibility and Small Business can provide that flexibility.


· DES had a great relationship with our small business until 2004, and then things began to deteriorate. Up to that point CBM had been included in all forms of communication between DES and the vendor community. Then as CBM began to ask questions that made the state uncomfortable we were gradually froze out. Even to the point where we were told we could not attend certain meetings.


· After RCW 43.19.742 became law DES brokered several MPS contracts, when asked why contracts were bid and awarded before there were any rules and guidelines Neva stated that DES did not have time to establish rules first. Subsequently a lawsuit was filed and afterwards a settlement agreement was signed. The lack of Flexibility caused much time and money to be spent unnecessarily. 























·  CR2A Agreement signed June 15th 2012; DES demonstrates a tremendous amount of flexibility when they settle for only $4,000,000.00 when the vendor was willing to return $9.5 million of the taxpayer’s money.




















CONCLUSION





· The law creating mandatory MPS was poorly written and needs to be fixed


· Because of a lack of flexibility in the rule making small business and specifically our small business CBM is going to be excluded from participating in providing a service that we have been providing prior to the law mandating MPS


· Small Businesses within the State of Washington have a vested interest in what decisions DES makes because we pay for the direction DES choses to go. Small Businesses are owned by citizens of the State of Washington and we have a responsibility to the families who work for us to make sure that if they pay (taxes) they get to play (provide services to the state). When DES’s decisions become motivated by self-interest what options are left to small businesses but to fight those decisions?


· It may not be DES’s intent to eliminate Small Business Participation in the MPS process but by not allowing the flexibility to use the hardware contract for MPS DES has established a process that punishes small businesses and specifically CBM.
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
Capital Business Machines, Inc. v. State of Washington, et al.
Thurston County Superior Court, Cause No. 13-2-01209-7

This Settlement Agreement and Release of Claims (“Agreement”) is entered into
by and among (1) the State of Washington, Department of Enterprise Services (“DES”),
Department of Employment Security (“ESD”), and the Department of Natural Resources
(“DNR™), (collectively “the State™); (2) Xerox Corporation (“Xerox”); and (3) Capital
Business Machines, Inc. (“CBM”) (referred to jointly as “the Parties” or “Party” as
context requires) for the purpose of resolving all claims or potential claims arising out of
or relating to: executed contracts or statements of work entered into by any state agency
or political subdivision, to date, under Managed Print Services Master Contracts,
Contract No. 05310 and Contract No. 02012 (as further defined and set forth below), or
Capital Business Machines, Inc. v. State of Washington, et al., Thurston County Superior
Court, Cause No. 13-2-01209-7 (as further defined and set forth below).

RECITALS

1. On or about October 7, 2010, DES awarded Managed Print Services
Master Contract No. 05310, a two-tier contract of qualified Managed Print Vendors,
including CBM and Xerox, with an initial term of October 7, 2010 through October 6,
2012, and a maximum term of six (6) years or October 7, 2010 through October 6, 2016
(“Contract No. 05310”) to multiple vendors.

2. On or about November 8, 2012, DES, on behalf of ESD, issued Request
for Proposals, No. 05310-003, under Contract No. 05310, for Managed Print Services.
DES awarded Contract No. 05310-003 to Xerox and on or about November 21, 2013,
Xerox and ESD executed the ESD Managed Print Services Statement of Work, under
Contract No. 05310 (“Contract No. 05310-003”).

3. On or about November 26, 2012, DES issued, on behalf of DNR, a
Request for Proposals, No. 05310-004, under Contract No. 05310, for Managed Print
Services. DES awarded Contract No. 05310-004 to Xerox and on or about October 7,
2013, Xerox and DNR executed DNR Managed Print Services Statement of Work, under
Contract No. 05310 (“Contract No. 05310-004").

4, Contract No. 05310 expired on April 6, 2013 and DES signed a
Participating Addendum, (“Contract No. 02012) to join the Western States Contracting
Alliance’s (“WSCA”) Managed Print Services Master Agreement, (“Master
Agreement”), effective on April 7, 2013. Contract No. 02012 has an initial term of April
7, 2013 through August 31, 2014 and a maximum term through August 31, 2018.
Participating Addendums were executed with all six awarded vendors under Contract No.
02012: Toshiba, Lexmark, Xerox, Ricoh, HP and Canon.

5. On or about June 3, 2013, CBM filed a complaint, Capital Business
Machines, Inc. v. State of Washington, et al., in Thurston County Superior Court, Cause
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No. 13-2-01209-7 for injunctive and declaratory relief against the State (“the Lawsuit”).
Xerox intervened in the Lawsuit.

6. The State, Xerox, and CBM, for the purpose of avoiding the uncertainties,
inconveniences, and expenses of litigation, wish to fully resolve, compromise, and settle,
pursuant to the terms of this Agreement, any and all claims of any nature between them
arising out of or relating to executed contracts or statements of work entered into by any
state agency or political subdivision, as of the date this agreement is fully executed, under
Managed Print Services Master Contracts, specifically and solely Contract No. 05310 and
Contract No. 02012 or the Lawsuit.

AGREEMENT
1. Replacement of Existing Managed Print Services Contract. As

consideration for the mutual promises contained herein, including without limitation the
above Recitals, which are incorporated by reference herein, the State agrees:

DES will use good faith efforts to replace Contract No. 02012. DES will either
(1) recommend and advocate to the WSCA Managed Print Services sourcing team
and to the WSCA-National Association of State Procurement Officials
(“NASPO” and jointly “WSCA-NASPO”) directors for a re-bid of the WSCA
Managed Print Services Master Agreement Contract No. 20-00000-0040 (“Master
Agreement”); or (2) DES will broker replacement managed print services
contract(s) for Washington State. Within 3 business days of full execution of this
Agreement, DES will communicate to state agencies that DES is exploring
options for replacing Contract No. 02012 in an effort to address vendor and
customer concerns. It is anticipated that the replacement contract(s) will include
improvements to the ordering process and clarification as to the services available
under managed print services. Within 3 business days of the WSCA-NASPO
directors reaching a decision on whether to re-bid Contract No. 02012, DES will
inform state agencies of that decision and what options DES intends to pursue in
replacing Contract No. 02012. Further, DES will not make statements
discouraging state agencies from doing business with CBM.

When either the WSCA-NASPO directors approve the recommendation to re-bid
the Master Agreement, or DES decides to broker replacement managed print
services contract(s) for Washington State, DES will provide clarification to state
agencies that they have the option to either use the current Contract No. 02012 or
wait until a replacement contract is available. DES will not tell agencies to use
one contract or the other. Agencies will make their own decision. DES will
clarify to agencies required to comply with RCW 43.19.733 that they may use the
WSCA Copiers (multifunction) & Related Software Contract No. 07912
(“Contract No. 07912”), but only as necessary to replace existing equipment
while preparing to transition to a managed print services contract. DES will
advise agencies not required to comply with RCW 43.19.733 that they may
choose to use either a managed print services contract or Contract No. 07912,
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2. Dismissal. As consideration for the mutual promises contained herein,
CBM agrees to dismissal with prejudice of all claims against the State, DES, DNR, ESD,
and Xerox contained in the Lawsuit with no award of attorney fees or costs to any party
and CBM shall prepare and file the agreed Order for Dismissal With Prejudice consistent
with this Agreement upon DES making a recommendation to WSCA-NASPO Directors
to re-bid the Master Agreement. This dismissal is conditioned only on DES making this
recommendation to the WSCA-NASPO Directors and is not conditioned on the WSCA-
NASPO Directors’ ultimate decision.

3. Release of the State’s and Xerox’s Claims. Upon dismissal of all claims
contained in the Lawsuit, the State and Xerox shall be deemed to have released CBM,
and its respective present and former directors, officers, managers, members, employees,
attorneys, agents, predecessors, successors, respective subsidiaries, affiliated or related
entities, principals, shareholders, owners, and insurers from any and all claims, demands,
rights, actions or causes of action, and from damages of every kind and nature, whether
known or unknown, anticipated or unanticipated, arising from or related in any way to
executed contracts or statements of work entered into by any state agency or political
subdivision, to date, under Contract No. 05310 and/or Contract No. 02012, and the facts
or legal arguments alleged or that could have been alleged in the Lawsuit. The released
claims include all past, present, and future claims and demands, including but not limited
to any and all expenses, costs, and attorney fees, and from damages and injuries of every
kind, nature or basis, known as well as unknown, anticipated or unanticipated, including
but not limited to economic and noneconomic damages, personal injury or death, arising
from or relating in any way to executed contracts or statements of work entered into by
any state agency or political subdivision, to date, under Contract No. 05310 and Contract
No. 02012 or the Lawsuit. In the event Contract No. 02012 is re-bid pursuant to Section
1 of this Agreement, this Agreement shall not apply to any claims, demands, rights,
actions, causes of action, or damages arising from or relating in any way to the re-bid of
Contract No. 02012 or any executed contracts or statements of work entered into by any
state agency or political subdivision under the re-bid Managed Print Services Master
Contract.

4. Release of CBM’s Claims. Upon execution of this Agreement, CBM shall be
deemed to have released the State of Washington, the Departments of Enterprise
Services, Natural Resources, and Employment Security, and Xerox and each of their
respective present and former elected officials, boards, directors, officers, managers,
members, employees, attorneys, agents, predecessors, successors, respective subsidiaries,
affiliated or related entities, principals, shareholders, owners, and insurers from any and
all claims, demands, rights, actions or causes of action, and from damages of every kind
and nature, whether known or unknown, anticipated or unanticipated, arising from or
related in any way to executed contracts or statements of work entered into by any state
agency or political subdivision, to date, under Contract No. 05310 and Contract No.
02012 and the facts or legal arguments alleged or that could have been alleged in the
Lawsuit. The released claims include all past, present, and future claims and demands,
including but not limited to any and all expenses, costs, and attorney fees, and from
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damages and injuries of every kind, nature or basis, known as well as unknown,
anticipated or unanticipated, including but not limited to economic and noneconomic
damages, personal injury or death, arising from or relating in any way to executed
contracts or statements of work entered into by any state agency or political subdivision,
to date, under Contract No. 05310 and Contract No. 02012 or the Lawsuit. In the event
Contract No. 02012 is re-bid pursuant to Section 1 of this Agreement, this Agreement
shall not apply to any claims, demands, rights, actions, causes of action, or damages
arising from or relating in any way to the re-bid of Contract No. 02012 or any executed
contracts or statements of work entered into by any state agency or political subdivision
under the re-bid Managed Print Services Master Contract.

5. No Effect. The Parties agree that this Agreement does not in any way prohibit,
impede or impair the performance of existing or pending Managed Print Services
contracts under Contract No. 05310 or Contract No. 02012, including but not limited to
Contract No. 05310-003 and Contract No. 05310-004. This Agreement contemplates and
is fully consistent with the full execution of Contract No. 05310-003 and Contract No.
05310-004. The Parties agree that this Agreement does not affect any Party’s ability, or
grant additional rights, to pursue claims arising after the date of this Agreement and not
released herein, including, but not limited to, errors or irregularities in future statements
of work, bidding processes or contract execution that arise from managed print services
contracts (a) other than existing or pending managed print services contracts under
Contract No. 05310 or Contract No. 02012 and (b) as alleged in the Lawsuit and
challenges to the rulemaking process under the Administrative Procedures Act, Chapter
34.05 RCW.

6. Authority. The Parties represent and warrant they have all authority necessary to
execute this Agreement, and upon execution, this Agreement will be fully binding and
enforceable in accordance with its terms, and that they have not assigned or transferred or
purported to assign or transfer any claims released hereunder to any third party.

7. Assumption of the Risk. Each Party accepts and assumes all risk and agrees that
this Agreement shall be and remain in all respects effective and not subject to termination
or rescission by virtue of any mistake, change, or difference in facts.

8. No Admission. Nothing herein is intended to constitute an admission of liability
by any Party with respect to any or all of the claims released, waived, and discharged
hereunder. It is expressly understood and agreed that the compromise and settlement of
these claims is not an admission of liability, breach of contract or negligence, and that
this Agreement shall in no way be construed as an admission of liability at any time or in
any manner whatsoever.

9. Joint Effort. This Agreement has been drafted jointly by the Parties hereto
following negotiations between them. It shall be construed according to its terms and not
for or against any Party.
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10. Free and Voluntary Agreement. Each Party hereto acknowledges and warrants
that it has been represented by independent legal counsel throughout all negotiations
which preceded the execution of this Agreement. Each Party has read or had read to it all
of this Agreement, or had it explained to it by its attorney, and each Party fully
understands all of the terms used and their significance. Each Party, having been fully
advised as to the legal effect of this Agreement, has executed this instrument freely and
voluntarily for the purpose of making a full and final compromise and settlement of any
and all claims which were alleged or could have been alleged arising out of or relating to
contracts entered into by any state agency or political subdivision, to date, under Contract
No. 05310, Contract No. 05310-003, Contract No. 05310-004 and Contract No. 02012 or
that arise from the facts or legal arguments alleged or that could have been alleged in the
Lawsuit.

11. Entire Agreement. The Parties intend this Agreement to be a full, final, and
complete settlement of any and all claims among them relating to contracts entered into
by any state agency or political subdivision, to date, under Contract No. 05310 and
Contract No. 02012, or the facts or legal arguments alleged or that could have been
alleged in the Lawsuit. This instrument contains the entire agreement and understanding
concerning the subject matter hereof between the Parties and supersedes and replaces all
prior negotiations, proposed agreements and agreements, written or oral. Each of the
Parties hereto acknowledges that no Party hereto nor any agent or attorney of any other
Party whatsoever has made any promise, representation or warranty, express or implied,
not contained herein, concerning the subject matter hereof to induce it to execute this
Agreement. Each of the Parties further acknowledges that it is not executing this
Agreement in reliance on any promise, representation or warranty not contained herein.
This Agreement may not be supplemented, modified, or amended in any manner, except
by written agreement between the Parties.

12, Governing Law/Attorneys’ Fees. This Agreement shall be construed and
enforced in accordance with, and governed by, the laws of the state of Washington. In
the event that any Party hereto shall institute proceedings related to this Agreement, the
prevailing Party shall be entitled to be reimbursed for its reasonable costs, expenses and
attorneys’ fees, incurred.

13. Severability. If any provision of this Agreement is deemed unlawful and/or
unenforceable, such provision(s) shall be fully severable, and the remainder of this
Agreement shall remain in full force and effect.

14, Execution in Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed to constitute an original, and all of which
shall constitute one Agreement. The execution of one counterpart by any Party shall
have the same force and effect as if that Party had signed all counterparts.
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Capital Business Machines

Dated: By:
Printed Name:
Title:

Department of Enterprise Services

Dated: By:
Printed Name: Farrell Presnell

Title: Assistant Director

Department of Employment Security

Dated: By:
Printed Name: Ron Marshall

Title: Assistant Commissioner

Department of Natural Resources

Dated: By:
Printed Name: Steve Young

Title: IT Division Manager

Xerox Corporation

Dated: By:
Printed Name:
Title:
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CR2A AGREEMENT

This CR2A Agreement is entered into this 15th day of June, 2012, by and among Ricoh
Americas Corporation, a Delaware corporation, hereinafter “Ricoh”, IKON Office Solutions,
Inc. an Ohio Corporation, a subsidiary of Ricoh, hereinafter “IKON”, and the State of
Washington, Department of Enterprise Services (formerly the Department of General
Administration), hereinafter “DES.” These entities shall be referred to collectively as the
“Parties.”

Whereas the Parties entered into a contract for Multifunctional Document Devices,
Standalone and Networked, Washington State Contract # 03706 on or around April 1, 2007;

Whereas the Washington State Office of the Attorney General and the Department of General
Administration (“GA”) received an anonymous letter around September 2009 which alleged
improper contract sales and billing practices by IKON;

Whereas GA staff conducted an investigation into the allegations contained in the letter;

Whereas the Parties agreed to jointly engage the services of the auditing firm,
PricewaterhouseCoopers, Inc. (“PwC”) to perform certain Agreed Upon Procedures (“AUP”) to
assist the Parties in evaluating contract pricing compliance by IKON;

Whereas the Parties after reviewing and evaluating the AUP results and conducting their own
analysis of the data, met and negotiated a mutually agreeable resolution;

Whereas DES and Ricoh, without admitting any fault or liability, have agreed to a settlement and
this CR2A agreement is the documentation of that agreement which will later be made into a
formal settlement agreement.

NOW THEREFORE, in consideration of the foregoing, Ricoh, IKON, and DES hereby agree as
follows:

1. IKON shall pay DES Four Million Dollars ($4,000,000.00). These funds shall be
deposited within thirty (30) days of execution of this agreement into a fund as instructed
by DES for disbursement to state agencies, including higher education institutions, and
Washington State Purchasing Cooperative member customers according to the
disbursement formula to be developed by DES. If IKON does not make this payment
within this time period, interest of 12% shall accrue until payment is made.

2. Ricoh agrees to correct any Maintenance and Supply “cost per copy” rates not currently
in compliance by September 1, 2012.

3. Ricoh agrees to work with the Contract Administrator to provide information by June 30,
2012 regarding customers who have paid for professional services training,
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10.

11.

12.

Ricoh agrees to cooperate and provide necessary information to assist DES in the
disbursement of the funds.

The Parties agree not to disparage each other publically and will work jointly on
preparing a public announcement of this settlement.

The Parties have already agreed to and implemented procedural changes to ensure
contract pricing compliance and agree to memorialize those procedures in the formal
settlement agreement. .. _§ > @7- b\\’r W e o v

Yo s W il W/l‘/ o
In consideration of thel|foregoing, DES agrees to release and forever discharge Ricoh and
its subsidiary, IKON, S officers, employees, agents, shareholders, representatives and
assigns, from any and all claims, demands, causes of action, impacts, debts, losses,
liabilities, suits, damages, costs, expenses relating to IKON billings associated with
Contract #03706, (including but not limited to attorney fees and costs), known or
unknown which were brought or could have been brought, as of the date of this
Settlement Agreement.

In consideration of the foregoing, Ricoh and IKON agree to release and forever discharge
DES and Washington State Contract #03706 customers, (state agencies, including higher
education institutions, and purchasing cooperative entities), and their officers, employees,
agents, representatives and assigns, from any and all claims, demands, causes of action,
impacts, debts, losses, liabilities, suits, damages, costs, expenses (including but not
limited to attorneys’ fees), known or unknown which were brought or could have been
brought, relating to Washington State Contract #03706 IKON billings as of the date of
this Settlement Agreement.

These releases do not include any IKON billings related to Image Management Services
(IMS).

Except as provided herein, all prior understandings and agreements by the Parties as
related to settlement hereto are merged into this CR2A Agreement which supersedes all
prior settlement negotiations.

The terms of this CR2A Agreement constitute the entire CR2A Agreement between and
among the Parties hereto, and inure to the benefit and bind the Parties hereto, their heirs,
legatees, devisees, executors, successors, administrators and assigns, and may not be
altered, amended, modified or otherwise changed in any manner except by a writing
executed by the Parties hereto.

Each of the Parties affirms and acknowledges that it has read and fully appreciates and
understands the words, terms, conditions and provisions of this CR2A Agreement, is
fully and entirely satisfied with the same, has been represented by legal counsel of its
choice in the negotiation, preparation and execution of this CR2A Agreement, has
conferred with its counsel prior to the execution of this CR2A Agreement, and has
executed this CR2A Agreement voluntarily and of their own free will and act.
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The undersigned covenant and agree that they are fully authorized to execute this CR2A
Agreement and to bind their respective entities by their signatures below.

DATED this 15% of June, 2012.

W\)}% Y
LINDA SULLIVAN. -COL@Y.AZIER,

Assistant Attorney General
Attorneys for DES

DEPARTMENT OF RICOH AMERICAS CORPORATION
ENTERPRISE SERVICES
\/42-71, M%W/ D ’ W WL/
(9Y@E TURNER, MICHAUNE D. TILLMAN,
Director Vice President, Litigation & Employment Law
DEPARTMENT OF IKON OFFICE SOLUTIONS, INC.
ENTERPRISE SERVICES
é' L 3 7 W VW%W/D W
FARRELL PRESNELL, MICHAUNE D. TILLMAN,
Manager, Legal Services Vice President, Litigation & Employment Law
Approval as to form:
ROBERT M. MCKENNA
ATTORNEY GENERAL

PERKINS COIE LLC

P (Sma—

MARC A. BOMAN,
Attorneys for Ricoh and IKON
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From: Don Hartman

To: Zeigler, Jack E. (DES); DHartman@cbm-wa.com
Subject: FW: Small Business economic impact statement
Date: Tuesday, December 16, 2014 11:28:37 AM
Attachments: 20141216_110553.pdf

Jack,

On page two of the attachment it states “The implementation of these rules have minimal or no cost
to small business.” Why would CBM not be so intensely involved if the exact opposite were not

true?

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com
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CR-102 (June 2012)

PROPOSED RULE MAKING (Implements RCW 34.05.320)

Do NOT use for expedited rule making

Agency: Department of Enterprise Services

| Expedited Rule Making--Proposed notice was filed as WSR
[] Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1).

E Preproposal Statement of Inquiry was filed as WSR 13-03-115

;or ] Original Notice
; or | [X] Supplemental Notice to WSR 14-16-122
] continuance of WSR

Title of rule and other identifying information: (Describe Subject) Chapter 200-380 WAC Print Management

Hearing location(s): Presentation Room, 1500 Jefferson Street SE,
Olympia, WA 98501

Date: January 6. 2015 Time: 4:00 PM PDT

Submit written comments to:
Online:
https://www.surveymonkey.com/s/ManagingPrintOperations

Email: rules@des.wa.gov

Comments will be accepted through January 9, 2015 5:00 PM
PDT

Date of intended adoption: February 3, 2015
(Note: This is NOT the effective date)

Assistance for persons with disabilities: Contact

Jack Zeigler by phone at 360-407-9209 or by email at

jack.zeigler@des.wa.gov

comments.

Reasons supporting proposal:

Purpose of the proposal and its anticipated effects, including any changes in existing rules:

The Department of Enterprise Services (DES) has received comments from interested parties regarding the proposed
rules and guidelines. After considering the comments, the department has determined that changes are needed to the
proposed rule. Further, these changes are a substantial variance from the proposed rule.

This supplemental notice extends the public comment time until close of business on January 9, 2015. The department is
holding an additional public hearing on January 6, 2015 at 4: PM. DES will consider and respond to any additional

Statutory authority for adoption: RCW 43.19.742

Statute being implemented: RCW 43.19.742

Is rule necessary because of a:
Federal Law?

Federal Court Decision? E zes % l[:llo
State Court Decision? es s
|:| Yes X No

If yes, CITATION:

DATE
December 3, 2014

NAME (type or print)
Jack Zeigler

SIGNATURE J

A
TITLE d
Policy and Rule§ Manager

CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
STATE OF WASHINGTON
FILED

DATE: December03, 2014
TIME: 10:33 AM

WSR 14-24-124

(COMPLETE REVERSE SIDE)








Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal

matters:

The proposed rules are available online at: http://des.wa.gov/about/LawsRuIes/Pages/RuIémaking.aspx#MSPO

Name of proponent: (person or organization)

[ Private
] Public
E Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting.......cc..... Jack Zeigler 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-9209
Implementation....Neva Peckham 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-9411
Enforcement.......... Farrell Presnell 1500 Jefferson Ave. SE, Olympia, WA 98504 (360) 407-8820

Has a small business economic impact statement been prepared under chapter 19.85 RCW or has a school district

fiscal impact statement been prepared under section 1, chapter 210, Laws of 20127

[] Yes. Attach copy of small business economic impact statement or school district fiscal impact statement.

A copy of the statement may be obtained by contacting:

Name:
Address:
phone ( )
fax ( )
e-mail

No. Explain why no statement was prepared.
The implementation of these rules have minimal or no cost to small business

Is a cost-benefit analysis required under RCW 34.05.3287?

[]Yes A preliminary cost-benefit analysis may be obtained by contacting:

Name:
Address:
phone ( )
fax ( )
e-mail

[JNo: Please explain: The Department of Enterprise Services (DES) is not an agency listed in RCW 34.05.328(5)(a)(i). Further
DES does not voluntarily make section 201 applicable to this rule adoption nor to date, has Joint Administrative Rules Review Committee

made section 201 applicable to this rule adoption











From: Don Hartman

To: Zeigler, Jack E. (DES); DHartman@cbm-wa.com

Subject: FW: Comments

Date: Friday, January 09, 2015 11:02:35 AM

Attachments: WSCA MPS Rebid Recommendation WA State 4-30-2014.doc

COMMENTS ON THE APRIL 30, 2014 LETTER TO THE WSCA-NASPO
MANAGEMENT BOARD

There will be some assumptions made concerning this letter but only because
the discussions and decisions discussed in this letter were conducted miles
away from Olympia. We were told that DES would make a request to have the
WSCA MPS contract rebid to address vendor and customer concerns. This
came about because of the lawsuit that was going on between DES and CBM.
CBM was at odds with DES because DES wanted to implement MPS contracts
without first establishing rules and guidelines. The statute creating MPS
required savings and there were no tools in place for agencies to verify those
savings.

In the following section from the attached letter Christine Warnock states the
following;

We understand the sourcing team will be recommending that the contract be
left to expire without rebid due to complexities, and the fact that several
states may not have the need for MPS at this time. The state of Washington
does not disagree with this recommendation.

WSCA decided that MPS was not being used by the majority of states and was
willing to let the contract end, but DES still used it. Perhaps vendor and
customer concerns are the same as complexities. Even WSCA knew that the
existing MPS contract had problems but DES continued to push state agencies
into MPS.

Agencies here in Washington were threatened by DES to have their delegated
purchasing authority revoked if they did not move forward with MPS. What is
very hard to understand is why DES would agree with WSCA (The state of
Washington does not disagree with this recommendation.) that WSCA MPS
needed to die, and still force Washington State Agencies to use a flawed
contract.

The State of Washington has a statue mandating MPS that was pushed through
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April 30, 2014


TO:
WSCA-NASPO Management Board


FROM:

Christine Warnock, Washington State Director


SUBJECT:
Managed Print Services Contract Recommendation from State of Washington


Without disregarding or conflicting with the Managed Print Services (“MPS”) sourcing team recommendation, the state of Washington respectfully makes a separate recommendation to the WSCA-NASPO Management Board regarding the future of the WSCA-NASPO MPS Master Agreement, currently led by New Mexico.



We understand the sourcing team will be recommending that the contract be left to expire without rebid due to complexities, and the fact that several states may not have the need for MPS at this time.  The state of Washington does not disagree with this recommendation.


However, Washington (and other states possibly) require a MPS contract for its state agencies to utilize.  Therefore, Washington recommends that the WSCA-NASPO Management Board consider rebidding the MPS Master Agreement as a WSCA-NASPO Cooperative Contract.  This keeps a tool in place for the states requiring it, while other states that choose not to utilize it can wait until they are ready.


Thank you for your consideration. If you have any questions, please contact me by email at Christine.Warnock @des.wa.gov  or via phone at 360.407.9398.




the legislature as a way to bring money into the State Printer because they
were losing $100,000.00 per month. The Printer became part of DES so DES
inherited MPS.

As a taxpayer | cannot understand why if a majority of 17 states cannot make
MPS work in their state how the staff at DES feels it is still workable in
Washington. Why is DES not looking out for the agencies they supposedly
serve? Why not take the time to fix a problem instead of running forward with
a flawed product.

At the least DES should stop all agencies from moving ahead with MPS until
they can bid their own MPS contract. It makes one wonder, whose interests is
DES concerned about, their customers or their own?

Don Hartman






From: Don Hartman

To: Zeigler, Jack E. (DES); DHartman@cbm-wa.com
Subject: FW: comments

Date: Friday, January 09, 2015 11:03:31 AM
Attachments: Copier@cbm-wa.com_20150108 102940.pdf
Jack,

Attached are two documents demonstrating how difficult it is to get information from WSCA on a
WSCA contract. We are still in the process of attempting to acquire the information. The lead state
says we do not have the information you request, WSCA-NASPO says they do not have the
information go back to the lead state. This leads to a lack of transparency, openness, and distrust.

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com
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December 5, 2014
Don Hartman
Capital Business Machines
P.0. Box 1456
Olympia, WA 98507
Re: Request to Inspect Public Records

Dear Mr. Hartman,

On November 20, the General Services Department received your request to inspect public
records. You requested:

e One (1) copy of all usage reports for every state on contract No. 20-000-00-00040A-F.
e One (1) copy of State of New Mexico’s Managed Print Association Membership

documentation.

We recovered no responsive documents. Please let me know if you have questions about our
agency’s response. Otherwise, we will consider your inspection request closed.

Thank you.

Sincgrely,

Tim Korte
Records custodian

P.O. BOX 6850, SANTA FE, NM 87502 - (505) 827-2000 * FAX (505) 827-2041 + WWW.GENERALSERVICES.STATE.NM.US

“THE HEART AND SOUL QF STATE GOVERNMENT”
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Subject: FW: information request

From: Tim Hay [mailto:THay@wsca-naspo.org]

Sent: Tuesday, December 02, 2014 2:33 PM

To: Don Hartman; Douglas Richins; Paul Stembler-WSCA-NASPO
Cc: Alyssa Piles; Dean Hartman

Subject: RE: information request

Don

New Mexico has access to this information and we have provided them instructions on how to obtain it. Since they are
the lead state, you will need to contact them for this information.

Best regards,

Tim Hay, CPPB, CGTP
Cooperative Development Coordinator
WSCA-NASPO Cooperative Purchasing Organization

Ph. (503) 428-5705
Cl. (503) 931-2345
thay@wsca-naspo.org

Pacific Time Zone

From: Don Hartman [mailto:DEHartman@cbm-wa.com]
Sent: Monday, December 01, 2014 10:35 AM

To: Douglas Richins; Tim Hay; Paul Stembler-WSCA-NASPO
Cc: Alyssa Piles; DHartman@cbm-wa.com

Subject: information request

Gentlemen,

How would | go about finding out how much usage there has been on one of your contracts. | am looking for what usage
there has been on a contract bid by the State of New Mexico for WSCA for Managed Print Services contract W40-2011
or the New Mexico contact number 20-000-00-00040A-F. | contacted New Mexico and they did not have the information
on usage of the contract by each participating state which is the information | am interested in. The State of New Mexico
directed me to you. Hopefully | am getting closer.

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com











From: Don Hartman

To: Zeigler, Jack E. (DES); DHartman@cbm-wa.com

Subject: FW: COMMENTS ON RULES AND GUIDELINES FOR MPS.docx
Date: Friday, January 09, 2015 11:05:21 AM

Attachments: COMMENTS ON RULES AND GUIDELINES FOR MPS.docx
Jack,

Here is some additional imput.

Don Hartman

Capital Business Machines
Government Accounts
dehartman@cbm-wa.com
360 491-6000

Cell 360 789-9822
www.cbm-wa.com
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COMMENTS ON RULES AND GUIDELINES FOR MPS








During the stakeholders meeting DES stated that they were going to talk to their legal counsel to see if there was any flexibility to allow agencies to acquire MPS using the hardware contract as Capital Business Machines had been doing for several state agencies since the mid 2000’s. 


Unfortunately the state’s legal counsel came back with a decision that there was no flexibility to allow MPS using the hardware contract even though it was already being done. Our legal counsel told us that there was flexibility within the statute to allow MPS services to be available from two different contracts.


At our company we use a program that focuses on Character called Character First and one of the 49 Character qualities that all of our employees strive to demonstrate in there interactions with others is flexibility.


The definition of Flexibility is Willingness to change plans or ideas without getting upset. Using flexibility incorrectly manifests itself as Stubbornness.





The Department of Enterprise Services on their Strategic Framework document has a list of Strategic Anchors, Values, and Goals. Under the Strategic Anchors section there is a quote “What you need. How you need it. When you need it.”


That sounds very flexible; it would make a person believe that DES was there to truly serve fellow agencies and the taxpayers. I wish I could believe that but unfortunately I am not able to.


I am sure staff at DES has spent hours wondering why Capital Business Machines has been such a pain. Once several years ago Neva had Sharp Electronics escort me to the DES offices to have a talk. I’m not sure why Sharp was needed maybe it was to get me to toe the line; I had been called up to meet with Neva because I had been mean to her. When I ask her how I had been mean I was told that I had caused her a whole bunch of extra work by filing public records request.


On DES Strategic Framework document under Values one of the 6 items mentioned there is Openness. Openness is expressed by DES as “We listen and communicate to promote understanding, transparency and trust. Unfortunately the opposite has been demonstrated.


 When DES is finished being inflexible a small business of 26 people who has served the Department of Corrections for nearly two and one half decades will have their customer taken away.


Will it be because of providing poor services, you do not keep a customer for 24 years by not doing your job?  It will be because we want our government to be accountable. What a foolish and outdate concept.





When DES deals with a manufacture they deal with an employee of said company. And employees are afraid to ask serious questions or rock the boat as they might get fired.


 Capital Business Machines however is a Washington based business, family owned, Olympia grown (so we know about politics) that believes that small business can deliver exceptional service (also one of the goals on the DES Strategic Framework page). We believe we can do it just as well as the big boys by partnering with other Small Businesses within the State of Washington.


Just think all this ongoing tension between DES and CBM could be removed by the state showing a little flexibility when making rules. By allowing the hardware contract to be used as well as the MPS contract for MPS many hundreds of thousands of dollars could be saved at just one agency.


On the CR-102 dated December 03, 2014 no economic impact statement was prepared as “the implementation of these rules have minimal or no cost to small business.” I guess that is easy enough to say when you’re not the small business that will be damaged because of a lack of flexibility.





Under Strategic Anchors on DES’s strategic Framework document is your Mission statement: We deliver innovative, responsive, cost-effective and integrated solutions and services to meet the diverse needs of our customers. In the old days there used to be pre-bid conferences where GA/DES would bring the vendor community together and present what they were thinking about putting in a bid. There was impute given and taken on how to craft a bid that would work for all involved. CBM even as a dealer would be allowed to participate and give input. It eliminated a lot of protests. It also allowed DES to receive information from Experts in a particular field for free. With all vendors allowed to be involved it made for more effective and balanced documents.


 With the contracting now being done through WSCA only manufactures are allowed to play. The problem is the small businesses have to pay the taxes that support WSCA contracts without being able to participate. When only DES gets to state what is best for Washington there is no way to make sure that what is being presented is best for DES or best for the citizens of the State of Washington.





Don Hartman





SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS
Capital Business Machines, Inc. v. State of Washington, et al.
Thurston County Superior Court, Cause No. 13-2-01209-7

This Settlement Agreement and Release of Claims (“Agreement”) is entered into
by and among (1) the State of Washington, Department of Enterprise Services (“DES”),
Department of Employment Security (“ESD”), and the Department of Natural Resources
(“DNR™), (collectively “the State™); (2) Xerox Corporation (“Xerox”); and (3) Capital
Business Machines, Inc. (“CBM”) (referred to jointly as “the Parties” or “Party” as
context requires) for the purpose of resolving all claims or potential claims arising out of
or relating to: executed contracts or statements of work entered into by any state agency
or political subdivision, to date, under Managed Print Services Master Contracts,
Contract No. 05310 and Contract No. 02012 (as further defined and set forth below), or
Capital Business Machines, Inc. v. State of Washington, et al., Thurston County Superior
Court, Cause No. 13-2-01209-7 (as further defined and set forth below).

RECITALS

1. On or about October 7, 2010, DES awarded Managed Print Services
Master Contract No. 05310, a two-tier contract of qualified Managed Print Vendors,
including CBM and Xerox, with an initial term of October 7, 2010 through October 6,
2012, and a maximum term of six (6) years or October 7, 2010 through October 6, 2016
(“Contract No. 05310”) to multiple vendors.

2. On or about November 8, 2012, DES, on behalf of ESD, issued Request
for Proposals, No. 05310-003, under Contract No. 05310, for Managed Print Services.
DES awarded Contract No. 05310-003 to Xerox and on or about November 21, 2013,
Xerox and ESD executed the ESD Managed Print Services Statement of Work, under
Contract No. 05310 (“Contract No. 05310-003”).

3. On or about November 26, 2012, DES issued, on behalf of DNR, a
Request for Proposals, No. 05310-004, under Contract No. 05310, for Managed Print
Services. DES awarded Contract No. 05310-004 to Xerox and on or about October 7,
2013, Xerox and DNR executed DNR Managed Print Services Statement of Work, under
Contract No. 05310 (“Contract No. 05310-004").

4, Contract No. 05310 expired on April 6, 2013 and DES signed a
Participating Addendum, (“Contract No. 02012) to join the Western States Contracting
Alliance’s (“WSCA”) Managed Print Services Master Agreement, (“Master
Agreement”), effective on April 7, 2013. Contract No. 02012 has an initial term of April
7, 2013 through August 31, 2014 and a maximum term through August 31, 2018.
Participating Addendums were executed with all six awarded vendors under Contract No.
02012: Toshiba, Lexmark, Xerox, Ricoh, HP and Canon.

5. On or about June 3, 2013, CBM filed a complaint, Capital Business
Machines, Inc. v. State of Washington, et al., in Thurston County Superior Court, Cause

Settlement Agreement
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No. 13-2-01209-7 for injunctive and declaratory relief against the State (“the Lawsuit”).
Xerox intervened in the Lawsuit.

6. The State, Xerox, and CBM, for the purpose of avoiding the uncertainties,
inconveniences, and expenses of litigation, wish to fully resolve, compromise, and settle,
pursuant to the terms of this Agreement, any and all claims of any nature between them
arising out of or relating to executed contracts or statements of work entered into by any
state agency or political subdivision, as of the date this agreement is fully executed, under
Managed Print Services Master Contracts, specifically and solely Contract No. 05310 and
Contract No. 02012 or the Lawsuit.

AGREEMENT
1. Replacement of Existing Managed Print Services Contract. As

consideration for the mutual promises contained herein, including without limitation the
above Recitals, which are incorporated by reference herein, the State agrees:

DES will use good faith efforts to replace Contract No. 02012. DES will either
(1) recommend and advocate to the WSCA Managed Print Services sourcing team
and to the WSCA-National Association of State Procurement Officials
(“NASPO” and jointly “WSCA-NASPO”) directors for a re-bid of the WSCA
Managed Print Services Master Agreement Contract No. 20-00000-0040 (“Master
Agreement”); or (2) DES will broker replacement managed print services
contract(s) for Washington State. Within 3 business days of full execution of this
Agreement, DES will communicate to state agencies that DES is exploring
options for replacing Contract No. 02012 in an effort to address vendor and
customer concerns. It is anticipated that the replacement contract(s) will include
improvements to the ordering process and clarification as to the services available
under managed print services. Within 3 business days of the WSCA-NASPO
directors reaching a decision on whether to re-bid Contract No. 02012, DES will
inform state agencies of that decision and what options DES intends to pursue in
replacing Contract No. 02012. Further, DES will not make statements
discouraging state agencies from doing business with CBM.

When either the WSCA-NASPO directors approve the recommendation to re-bid
the Master Agreement, or DES decides to broker replacement managed print
services contract(s) for Washington State, DES will provide clarification to state
agencies that they have the option to either use the current Contract No. 02012 or
wait until a replacement contract is available. DES will not tell agencies to use
one contract or the other. Agencies will make their own decision. DES will
clarify to agencies required to comply with RCW 43.19.733 that they may use the
WSCA Copiers (multifunction) & Related Software Contract No. 07912
(“Contract No. 07912”), but only as necessary to replace existing equipment
while preparing to transition to a managed print services contract. DES will
advise agencies not required to comply with RCW 43.19.733 that they may
choose to use either a managed print services contract or Contract No. 07912,

Settlement Agreement
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2. Dismissal. As consideration for the mutual promises contained herein,
CBM agrees to dismissal with prejudice of all claims against the State, DES, DNR, ESD,
and Xerox contained in the Lawsuit with no award of attorney fees or costs to any party
and CBM shall prepare and file the agreed Order for Dismissal With Prejudice consistent
with this Agreement upon DES making a recommendation to WSCA-NASPO Directors
to re-bid the Master Agreement. This dismissal is conditioned only on DES making this
recommendation to the WSCA-NASPO Directors and is not conditioned on the WSCA-
NASPO Directors’ ultimate decision.

3. Release of the State’s and Xerox’s Claims. Upon dismissal of all claims
contained in the Lawsuit, the State and Xerox shall be deemed to have released CBM,
and its respective present and former directors, officers, managers, members, employees,
attorneys, agents, predecessors, successors, respective subsidiaries, affiliated or related
entities, principals, shareholders, owners, and insurers from any and all claims, demands,
rights, actions or causes of action, and from damages of every kind and nature, whether
known or unknown, anticipated or unanticipated, arising from or related in any way to
executed contracts or statements of work entered into by any state agency or political
subdivision, to date, under Contract No. 05310 and/or Contract No. 02012, and the facts
or legal arguments alleged or that could have been alleged in the Lawsuit. The released
claims include all past, present, and future claims and demands, including but not limited
to any and all expenses, costs, and attorney fees, and from damages and injuries of every
kind, nature or basis, known as well as unknown, anticipated or unanticipated, including
but not limited to economic and noneconomic damages, personal injury or death, arising
from or relating in any way to executed contracts or statements of work entered into by
any state agency or political subdivision, to date, under Contract No. 05310 and Contract
No. 02012 or the Lawsuit. In the event Contract No. 02012 is re-bid pursuant to Section
1 of this Agreement, this Agreement shall not apply to any claims, demands, rights,
actions, causes of action, or damages arising from or relating in any way to the re-bid of
Contract No. 02012 or any executed contracts or statements of work entered into by any
state agency or political subdivision under the re-bid Managed Print Services Master
Contract.

4. Release of CBM’s Claims. Upon execution of this Agreement, CBM shall be
deemed to have released the State of Washington, the Departments of Enterprise
Services, Natural Resources, and Employment Security, and Xerox and each of their
respective present and former elected officials, boards, directors, officers, managers,
members, employees, attorneys, agents, predecessors, successors, respective subsidiaries,
affiliated or related entities, principals, shareholders, owners, and insurers from any and
all claims, demands, rights, actions or causes of action, and from damages of every kind
and nature, whether known or unknown, anticipated or unanticipated, arising from or
related in any way to executed contracts or statements of work entered into by any state
agency or political subdivision, to date, under Contract No. 05310 and Contract No.
02012 and the facts or legal arguments alleged or that could have been alleged in the
Lawsuit. The released claims include all past, present, and future claims and demands,
including but not limited to any and all expenses, costs, and attorney fees, and from
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damages and injuries of every kind, nature or basis, known as well as unknown,
anticipated or unanticipated, including but not limited to economic and noneconomic
damages, personal injury or death, arising from or relating in any way to executed
contracts or statements of work entered into by any state agency or political subdivision,
to date, under Contract No. 05310 and Contract No. 02012 or the Lawsuit. In the event
Contract No. 02012 is re-bid pursuant to Section 1 of this Agreement, this Agreement
shall not apply to any claims, demands, rights, actions, causes of action, or damages
arising from or relating in any way to the re-bid of Contract No. 02012 or any executed
contracts or statements of work entered into by any state agency or political subdivision
under the re-bid Managed Print Services Master Contract.

5. No Effect. The Parties agree that this Agreement does not in any way prohibit,
impede or impair the performance of existing or pending Managed Print Services
contracts under Contract No. 05310 or Contract No. 02012, including but not limited to
Contract No. 05310-003 and Contract No. 05310-004. This Agreement contemplates and
is fully consistent with the full execution of Contract No. 05310-003 and Contract No.
05310-004. The Parties agree that this Agreement does not affect any Party’s ability, or
grant additional rights, to pursue claims arising after the date of this Agreement and not
released herein, including, but not limited to, errors or irregularities in future statements
of work, bidding processes or contract execution that arise from managed print services
contracts (a) other than existing or pending managed print services contracts under
Contract No. 05310 or Contract No. 02012 and (b) as alleged in the Lawsuit and
challenges to the rulemaking process under the Administrative Procedures Act, Chapter
34.05 RCW.

6. Authority. The Parties represent and warrant they have all authority necessary to
execute this Agreement, and upon execution, this Agreement will be fully binding and
enforceable in accordance with its terms, and that they have not assigned or transferred or
purported to assign or transfer any claims released hereunder to any third party.

7. Assumption of the Risk. Each Party accepts and assumes all risk and agrees that
this Agreement shall be and remain in all respects effective and not subject to termination
or rescission by virtue of any mistake, change, or difference in facts.

8. No Admission. Nothing herein is intended to constitute an admission of liability
by any Party with respect to any or all of the claims released, waived, and discharged
hereunder. It is expressly understood and agreed that the compromise and settlement of
these claims is not an admission of liability, breach of contract or negligence, and that
this Agreement shall in no way be construed as an admission of liability at any time or in
any manner whatsoever.

9. Joint Effort. This Agreement has been drafted jointly by the Parties hereto
following negotiations between them. It shall be construed according to its terms and not
for or against any Party.
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10. Free and Voluntary Agreement. Each Party hereto acknowledges and warrants
that it has been represented by independent legal counsel throughout all negotiations
which preceded the execution of this Agreement. Each Party has read or had read to it all
of this Agreement, or had it explained to it by its attorney, and each Party fully
understands all of the terms used and their significance. Each Party, having been fully
advised as to the legal effect of this Agreement, has executed this instrument freely and
voluntarily for the purpose of making a full and final compromise and settlement of any
and all claims which were alleged or could have been alleged arising out of or relating to
contracts entered into by any state agency or political subdivision, to date, under Contract
No. 05310, Contract No. 05310-003, Contract No. 05310-004 and Contract No. 02012 or
that arise from the facts or legal arguments alleged or that could have been alleged in the
Lawsuit.

11. Entire Agreement. The Parties intend this Agreement to be a full, final, and
complete settlement of any and all claims among them relating to contracts entered into
by any state agency or political subdivision, to date, under Contract No. 05310 and
Contract No. 02012, or the facts or legal arguments alleged or that could have been
alleged in the Lawsuit. This instrument contains the entire agreement and understanding
concerning the subject matter hereof between the Parties and supersedes and replaces all
prior negotiations, proposed agreements and agreements, written or oral. Each of the
Parties hereto acknowledges that no Party hereto nor any agent or attorney of any other
Party whatsoever has made any promise, representation or warranty, express or implied,
not contained herein, concerning the subject matter hereof to induce it to execute this
Agreement. Each of the Parties further acknowledges that it is not executing this
Agreement in reliance on any promise, representation or warranty not contained herein.
This Agreement may not be supplemented, modified, or amended in any manner, except
by written agreement between the Parties.

12, Governing Law/Attorneys’ Fees. This Agreement shall be construed and
enforced in accordance with, and governed by, the laws of the state of Washington. In
the event that any Party hereto shall institute proceedings related to this Agreement, the
prevailing Party shall be entitled to be reimbursed for its reasonable costs, expenses and
attorneys’ fees, incurred.

13. Severability. If any provision of this Agreement is deemed unlawful and/or
unenforceable, such provision(s) shall be fully severable, and the remainder of this
Agreement shall remain in full force and effect.

14, Execution in Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed to constitute an original, and all of which
shall constitute one Agreement. The execution of one counterpart by any Party shall
have the same force and effect as if that Party had signed all counterparts.
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Capital Business Machines

Dated: By:
Printed Name:
Title:

Department of Enterprise Services

Dated: By:
Printed Name: Farrell Presnell

Title: Assistant Director

Department of Employment Security

Dated: By:
Printed Name: Ron Marshall

Title: Assistant Commissioner

Department of Natural Resources

Dated: By:
Printed Name: Steve Young

Title: IT Division Manager

Xerox Corporation

Dated: By:
Printed Name:
Title:
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