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RFQQ 
SAP Maintenance
RFQQ. 14-3600-ACCO




PROPOSAL DUE DATE:  July 18th, 8:00 AM – Pacific Time, Olympia, Washington, USA.

NO PRE-BID BIDDERS CONFERENCE WILL BE CONDUCTED FOR THIS PROCUREMENT

Only Emailed Proposals will be accepted.  Faxed/Mailed/Hand Delivered bids will not be accepted. It is Vendors responsibility to confirm receipt of proposal. 



VENDOR ELIGIBILITY:  This procurement is open to those vendors who satisfy the minimum qualifications stated herein and are available for work in Washington State.

RELEASE DATE:  July 1st, 2014

Note to Bidders:  This RFQQ is available on the Department of Enterprise Services, Washington Electronic Business Solution (WEBS) Procurement Web site at https://fortress.wa.gov/ga/webs/.  All amendments to the RFQQ and Bidder questions/DES answers will be posted on WEBS.  All interested Bidders must be registered with WEBS under the following commodity code in order to receive further notifications:
				
Commodity Codes: 920-02; 920-15; 209-11
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The purpose of this procurement is for Department of Enterprise Services “DES” to contract with one (1) vendor who provides third party maintenance services for SAP products at either a discounted yearly rate. The licensing, use, access and to software and any confidential or proprietary material by the ASV shall be pursuant to the terms and conditions of the DES SAP Agreement attached in the Appendix below.
[bookmark: _Toc391909073][bookmark: _Toc95460144]Scope
The scope of this procurement is to contract to procure software maintenance on a statewide SAP system hosted on a Microsoft SQL server. 

[bookmark: _Toc391909074]term of contract
The initial term of the contract is one year from award of the contract, with the option to extend for additional term(s) or portions thereof. Extensions will be exercised at the sole discretion of DES upon written mutual agreement. The total contract term, including the initial term and all extensions, will not exceed five years unless circumstances require a special extension. DES reserves the right to extend with all or some of the contractors.

[bookmark: _Toc391909075]additional products and/or services
DES reserves the right to add additional products and/or additional services within the scope of this RFQQ. If additional products or services are required, they shall be documented in amendments to the applicable contract document(s).

[bookmark: _Toc391909076]RFQQ Coordinator
The RFQQ Coordinator is the sole point of contact in the DES for this procurement.  All communication between the Vendor and the DES upon release of this RFQQ shall be with the RFQQ Coordinator, as follows:

	Name
	Sylvia Sammons

	E-Mail Address
	des.contracting@des.wa.gov

	Mailing Address
	1500 Jefferson Street SE
Olympia, WA 98501


	Phone Number
	360.407.9336



Any other communication will be considered unofficial and non-binding on the DES.  Vendors are to rely on written statements issued by the RFQQ Coordinator.  Communication directed to parties other than the RFQQ Coordinator may result in disqualification of the Vendor.

All oral and written communications will be considered unofficial and non-binding on DES. Bidders should rely only on written amendments issued by the Procurement Coordinator. Bidders are encouraged to make any inquiry as early in the process as possible to allow DES to consider and respond; however, no response is required from the Procurement Coordinator.  If a bidder does not notify DES of an issue, exception, addition, or omission, DES may consider the matter waived by the bidder for protest purposes. If bidder inquiries result in changes to the RFQQ, written amendments will be issued and posted on WEBS.

[bookmark: _Toc391909077]GENERAL INFORMATION FOR VENDORS
[bookmark: _Low_VOC_Solvent-Based][bookmark: _Toc391909078]CONTRACTING RESTRICTIONS
 Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 of the RCW. Bidders should familiarize themselves with such requirements prior to submitting a Proposal.

[bookmark: _Toc391909079]DEFINITIONS

Definitions for the purposes of this RFQQ include:
DES – The Department of Enterprise Services is the DES in the State of Washington that is issuing this RFQQ.
ASV or Apparent Successful Vendor – The Bidder whose proposal provides the best value in meeting the State’s needs and is selected to contract with DES for the proposed solution, subject to completion of contract negotiations and execution of a written contract.
Bid– A formal offer submitted in response to this RFQQ.
Bidder – Vendor who is participating in the solicitation process and who has responded to this RFQQ by bringing submitting a bid.
Business Days or Business Hours – shall mean Monday through Friday, 8AM to 5PM, local time in Olympia, Washington, excluding Washington State holidays.
Configure – means to modify the Proposed Solution by someone other than the Vendor, and these modifications will not be impacted by any changes to the Proposed Solution code.
Contract – Agreement between DES and Contractor that includes terms and conditions, the RFQQ, the proposal, all appendices, and exhibits, associated Statements of Work, and all amendments awarded pursuant to this RFQQ.
Contractor – Firm or company whose bid has been accepted by the DES and is awarded a fully executed, written contract with DES, and who is solely responsible for the performance of all work of the contract, including any work by contractor’s subcontractors.
Customize – means to modify the Proposed Solution by someone other than the Vendor, and these modifications may be impacted by any changes to the Proposed Solution code.
DES or The Washington State Department of Enterprise Services - See http://des.wa.gov/ for more information.
License – The right to use the software acquired under this RFQQ in the manner contemplated herein and set forth in the contract executed pursuant to this RFQQ.
Mandatory – Bidder must satisfy the requirement and the bid will be evaluated on a pass/fail basis.
OCIO or Office of the Chief Information Officer - An office within the Office of Financial Management whose role is to create clarity and alignment for Information Technology (IT) investments by providing strategic direction and enterprise architecture; enabling standardization and consolidation.
Official or Credible Materials– When used in terms of documentation, official means it must contain company logo or insignia, signature or other indicator of authorized endorsement providing credibility to the contents of the document.
RCW or Revised Code of Washington - The Revised Code of Washington (RCW) is the compilation of all permanent laws now in force. It is a collection of Session Laws (enacted by the Legislature, and signed by the Governor, or enacted via the initiative process), arranged by topic, with amendments added, and repealed laws removed. It does not include temporary laws such as appropriations acts. See http://apps.leg.wa.gov/rcw/  for more information.
RFQQ Evaluation Team – The team will be made up of the procurement coordinator, project managers, technical experts and other representatives from multiple departments with DES and the Washington State Patrol.
Software – shall mean a set of coded instructions designed to cause a computer or automatic data processing equipment to perform a task. All software is classified as either prewritten or custom. Consistent with this definition "computer software" includes only those sets of coded instructions intended for use by an end user and specifically excludes retained rights in software and master copies of software.
Support - shall mean aassistance in identifying and determining the causes of suspected errors or malfunctions in Software; Advice on detours or workarounds for identified errors or malfunctions, where reasonably available; Information on errors previously identified by Purchaser and reported to Vendor and detours to these where available; and Advice on the completion and authorization for submission of the required form(s) reporting identified problems in the Software to Vendor.
Subcontractor – One not in the employment of a contractor who is performing all or part of the business activities related to this RFQQ under a separate contract with the contractor.
Vendor – Firm, organization, company or other entity offering products and/or services.

[bookmark: _Toc391909080]COMPLAINT, DEBRIEF AND PROTEST PROCEDURES
A. COMPLAINT PROCESS – PRIOR TO BID DUE DATE
 
Any Bidder may submit a complaint regarding this RFQQ based upon the following:

· The solicitation unnecessarily restricts competition;
· The evaluation/scoring process is unfair or flawed; or
· The requirements are inadequate or insufficient so that a response/bid is difficult to prepare.

If no complaint is filed, a Bidder cannot later file a protest based on one of the above complaint criteria.

Any complaint to the RFQQ must be in writing and submitted to the RFQQ Coordinator no less than five (5) business days prior to the date when bids are due.  If no complaint is filed, a Bidder cannot later file a protest based on one of the above complaint criteria.

B. DEBRIEFING OF UNSUCCESSFUL BIDDERS

Any Bidder who has submitted a bid and been notified that they were not selected for contract award may request a debriefing.  The written request for a debriefing conference must be received, via email, by the Procurement Coordinator by the date specified in the email notification to the Unsuccessful Bidders.  The debriefing will be conducted on the date noted above or the date confirmed with the Procurement Coordinator.
Unsuccessful Bidders should allow sufficient time to ensure timely receipt of the debriefing request by the Procurement Coordinator recognizing that email transmissions may be several minutes from the time they are sent to the time they arrive.  If the DES’ email is found to be at fault, allowance will be made.
Discussion at the debriefing conference will be limited to the following:
· Evaluation and scoring of the Bidder’s bid;
· Critique of the bid based on the evaluation; and
· Review of Bidder’s final score in comparison with other final scores. 
Comparisons between bids or evaluations of the other bids will not be allowed.  Debriefing conferences may be conducted in person or on the telephone and will be scheduled for a maximum of one (1) hour.

C. PROTEST PROCEDURE

Protests may be made only by Bidders who submitted a response (bid) to this RFQQ and who have participated in a debriefing conference.  Upon completing the debriefing conference, the Bidder is allowed five (5) business days to file a protest of the solicitation with the Procurement Coordinator.  Protests must be received by the Procurement Coordinator no later than 5:00 p.m. Pacific Standard Time on the fifth business day following the debriefing. Protests may be submitted by email, but must then be followed by the document with an original signature.
Bidders protesting this procurement shall follow the procedures described below.  Protests that do not follow these procedures shall not be considered.  This protest procedure constitutes the sole administrative remedy available to Bidders under this procurement.
All protests must be in writing, addressed to the Procurement Coordinator, and signed by the protesting party or an authorized agent.  The protest must state the RFQQ Number, the grounds for the protest with specific facts and complete statements of the action(s) being protested.  A description of the relief or corrective action being requested should also be included. 
Only protests stipulating an issue of fact concerning the following subjects shall be considered:
· Bias, discrimination or conflict of interest on the part of an evaluator or in the process;
· Errors in computing the score;
· Non-compliance with procedures described in the procurement document or DES policy.

Protests not based on procedural matters listed above will not be considered.  Protests will be rejected without merit if they address issues such as:  1) an evaluator’s professional judgment on the quality of a bid; or 2) DES’ assessment of its own and/or other agencies needs or requirements.
Upon receipt of a protest, a protest review will be held by DES.  The DES Director or an employee delegated by the Director who was not involved in the procurement will consider the record and all available facts and issue a decision not less than five (5) business days but no more than ten (10) business days of receipt of the protest.  If additional time is required, the protesting party will be notified of the delay. 

In the event a protest may affect the interest of another Bidder that also submitted a bid, such Bidder will be given an opportunity to submit its views and any relevant information on the protest to the Procurement Coordinator.
The final determination of the protest shall:
· Find the protest lacking in merit and uphold DES’ action; or
· Find only technical or harmless errors in DES’ acquisition process and determine DES to be in substantial compliance and reject the protest; or
· Find merit in the protest and provide DES options which may include:
· Correct the errors and re-evaluate all bids, and/or
· Reissue the solicitation document and begin a new process (in which case all the Bidders will be notified), or
· Make other findings and determine other courses of action as appropriate.

If DES determines that the protest is without merit, DES will enter into a contract with the Apparent Successful Vendor.  If the protest is determined to have merit, one of the alternatives noted in the preceding paragraph will be taken.   

There is no appeal process.  If the protesting party does not accept DES’ protest response, the protesting party can seek relief from Thurston County Superior Court, Washington.

[bookmark: _Toc391909081]WASHINGTON’S ELECTRONIC BIDDING SYSTEM
Bidders are solely responsible for: 
· Properly registering with Washington’s Electronic Business Solution (WEBS) at https://fortress.wa.gov/ga/webs/, and maintaining an accurate vendor profile in WEBS. 
· Downloading the RFQQ packet consisting of the RFQQ, all appendices, and incorporated documents related to the RFQQ for which you are interested in bidding.
· Downloading all current and subsequent amendments to the RFQQ to ensure receipt of all RFQQ documents.
Notification of amendments to the RFQQ will only be provided to those vendors who have registered with WEBS and have downloaded the RFQQ from WEBS. Failure to do so may result in a bidder having incomplete, inaccurate, or otherwise inadequate information and bid. 

[bookmark: _Toc391909082]Revisions to the RFQQ
DES reserves the right to change this RFQQ at any time. DES may correct errors in the procurement document identified by DES or a Bidder. Any changes or corrections will be by one or more written addenda attached to or incorporated in and made a part of this procurement document. All changes must be authorized and issued in writing by the RFQQ Coordinator. In the event that it is necessary to revise or correct any portion of the RFQQ, an addendum will be posted on WEBS. If there is any conflict between addenda, or between an addendum and the RFQQ, whichever document was issued last in time shall be controlling.   

[bookmark: _Toc391909083]Bidder Communication Responsibilities
During the RFQQ process, all bidder communications about this RFQQ must be directed to the Procurement Coordinator. Unauthorized contact regarding this RFQQ with other state employees involved with the RFQQ may result in disqualification. All oral and written communications will be considered unofficial and non-binding on DES. Bidders should rely only on written amendments issued by the Procurement Coordinator.

Bidders are encouraged to make any inquiry as early in the process as possible to allow DES to consider and respond; however, no response is required from the Procurement Coordinator. 
If a bidder does not notify DES of an issue, exception, addition, or omission, DES may consider the matter waived by the bidder for protest purposes.

If bidder inquiries result in changes to the RFQQ, written amendments will be issued and posted on WEBS.

[bookmark: _Toc321127028][bookmark: _Toc391909084]NO COSTS OR CHARGES
Costs or charges incurred before a contract is fully executed will be the sole responsibility of the bidder.

[bookmark: _Toc331150615][bookmark: _Toc391909085]MISCELLANEOUS EXPENSES
Expenses related to day-to-day contract performance (including but not limited to, travel, lodging, meals, and incidentals) will not be reimbursed to the contractor. However, DES recognizes that there may be occasions when the purchaser requires the bidder to travel. In such cases the purchaser must provide written pre-approval of such expenses on a case-by-case basis. Any such reimbursement will be at rates not to exceed the guidelines for state employees published by the Washington State Office of Financial Management set forth in the Washington State Administrative & Accounting Manual, and not to exceed expenses actually incurred.

[bookmark: _Toc391909086]COSTS TO PROPOSE
The DES will not be liable for any costs incurred by the Vendor in preparation of a proposal submitted in response to this RFQQ, in conduct of a presentation, or any other activities related to responding to this RFQQ.

[bookmark: _Toc391909087]NO OBLIGATION TO CONTRACT
This RFQQ does not obligate the state of Washington or any potential Purchaser to purchase goods or services specified herein.

[bookmark: _Toc391909088]Insurance Requirements
The successful Contractor shall furnish the DES copies of certificates of all required insurance within fifteen (15) calendar days of the Contract’s effective date. Failure to provide evidence of coverage may, at DES’s sole option result in the Contract’s termination.

The Contractor shall, at its own expense, obtain and keep insurance coverage that shall be maintained in full force and effect during the term of the contract.

Liability Insurance Contractor shall maintain Commercial General Liability (CGL) insurance and, if necessary, commercial umbrella insurance, with a limit of not less than $2,000,000 per each occurrence. If CGL insurance contains aggregate limits, the General Aggregate limit shall be at least twice the “each occurrence” limit. CGL insurance shall have products-completed operations aggregate limit of at least two times the “each occurrence” limit. All insurance shall cover liability assumed under an insured contract (including the tort liability of another assumed in a business contract), and contain separation of insured’s (cross liability) condition. Insurance shall be provided to include business interruption coverage, $2,000,000 individual/$4,000,000 aggregate.

Contractor shall maintain Professional Liability insurance with minimum limits no less than $2,000,000 per incident, loss, or person, as applicable including coverage for errors and omissions caused by Contractor’s negligence in the performance of its duties under this agreement. If defense costs are paid within the limit of liability, Contractor shall maintain limits of $4,000,000 per incident, loss, or person, as applicable. If the policy contains a general aggregate or policy limit, it shall be at least two times the incident, loss or person limit.  Contractor shall maintain Cyber Liability insurance coverage with a limit of not less than $2,000,000.  Contractor shall maintain Computer Crime and Fraud coverage with a limit of not less than $2,000,000.  Contractor is required to provide professional liability insurance for a period of twenty-four (24) months after completion of this contract. This requirement may be satisfied by the continuous purchase of commercial insurance for an extended reporting period.

Business Auto Policy: As applicable, the Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a limit not less than $1,000,000 per accident. Such insurance shall cover liability arising out of “Any Auto”.
Additionally, the Contractor is responsible for ensuring that any Subcontractors provide adequate insurance coverage for the activities arising out of subcontracts.

Employers Liability (“Stop Gap”) Insurance
In addition, the Contractor shall buy employers liability insurance, naming the State as an additional insured, and, if necessary, commercial umbrella liability insurance with limits not less than $1,000,000 per each accident for bodily injury by accident or $1,000,000 per each employee for bodily injury by disease.

Additional Provisions
Above insurance policy shall include the following provisions:
Additional Insured. The State of Washington, Department of Enterprise Services, its elected and appointed officials, agents and employees shall be named as an additional insured on all general liability, excess, umbrella and property insurance policies. All insurance provided in compliance with the contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the State.

Cancellation. State of Washington, Department of Enterprise Services, shall be provided written notice before cancellation or non-renewal of any insurance referred to therein, in accord with the following specifications.
Insurers subject to Chapter 48.18 RCW (Admitted and Regulation by the Insurance Commissioner): The insurer shall give the State 45-days advance notice of cancellation or non-renewal. If cancellation is due to non-payment of premium, the State shall be given 10-days advance notice of cancellation.

Insurers subject to Chapter 48.15 RCW (Surplus lines): The State shall be given twenty (20) days advance notice of cancellation. If cancellation is due to non-payment of premium, the State shall be given ten (10) days advance notice of cancellation.

Identification. Policy must reference the State’s contract number and the DES name.

Insurance Carrier Rating. All insurance and bonds should be issued by companies admitted to do business within the state of Washington and have a rating of A-, Class VII or better in the most recently published edition of Best’s Reports. Any exception shall be reviewed and approved by the Department of Enterprise Services Risk Manager, or the Risk Manager for the state of Washington, before the contract is accepted or work may begin. If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with Chapter 48.15 RCW and 284-15 WAC.

Excess Coverage. By requiring insurance herein, the State does not represent that coverage and limits will be adequate to protect Contractor, and such coverage and limits shall not limit Contractor’s liability under the indemnities and reimbursements granted to the State in this contract.

Workers’ Compensation Coverage
The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable. The State will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this contract.


[bookmark: _Toc391909089]MINORITY & WOMEN-OWNED BUSINESS PARTICIPATION
DES strongly encourages the participation of minority and women-owned businesses, veteran-owned businesses, and Washington small businesses as prime contractors or subcontractors.  No preference will be included in the evaluation of proposals, no minimum level of participation by these businesses shall be required as a condition of receiving an award, and proposals will not be rejected or considered non-responsive on that basis.

Minority and Women-Owned Businesses
In accordance with the legislative findings and policies set forth in Chapter 39.19 RCW, the State encourages participation in all of its contracts by firms certified by the Office of Minority and Women’s Business Enterprises (OMWBE).  Participation may be either on a direct basis in response to this solicitation or on a subcontractor basis.  Bidders may go to http://www.omwbe.wa.gov/index to obtain information on certified firms.

Veteran-Owned Businesses
In accordance with Chapter 43.60A.200 RCW, the State encourages participation in all of its contracts by firms certified by the Washington State Department of Veterans’ Affairs (DVA). For questions regarding the above go to http://www.dva.wa.gov/.

Small Businesses
In accordance with the intent of Chapter 39.26.005 RCW, the State encourages the purchases of goods and services from Washington small businesses.  Small business, mini-business, and micro-business are defined in RCW Chapter 39.26.010 (21), (18), and (17) respectively. Go to http://apps.leg.wa.gov/RCW/default.aspx?cite=39.26.010.  All qualified state small business types are encouraged to register and identify themselves in the Washington Electronic Business Solution (WEBS) http://www.des.wa.gov/services/ContractingPurchasing/Business/Pages/WEBSRegistration.aspx. 

[bookmark: _Toc391909090]PROPRIETARY INFORMATION/PUBLIC DISCLOSURE
Any information contained in the Response that is considered proprietary or confidential by the Bidder must be clearly designated.  Marking of the entire Response or entire sections of the Response as proprietary or confidential will not be accepted nor honored.  DES will not accept Responses where pricing is marked proprietary or confidential, and the Response will be rejected.
To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, DES shall maintain the confidentiality of Bidder’s information marked confidential or proprietary. If a request is made to view Bidder’s proprietary information, DES will notify Bidder of the request and of the date that the records will be released to the requester unless Bidder obtains a court order enjoining that disclosure. If Bidder fails to obtain the court order enjoining disclosure, DES will release the requested information on the date specified.
The State’s sole responsibility shall be limited to maintaining the above data in a secure area and to notify Bidder of any request(s) for disclosure for so long as DES retains Bidder’s information in DES records. Failure to so label such materials or failure to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by Bidder of any claim that such materials are exempt from disclosure.
[bookmark: _Toc391909091]SCHEDULE
[bookmark: _Toc391909092]Bid Transmission, DUE DATE AND TIME
The Bid, in its entirety, must be received by DES no later than the time indicated in the Schedule set forth in Section 3.2. All Bids must be sent by email to des.contracting@des.wa.gov. The “sent/date time” posted by Vendor’s email system will be used as the official time stamp but may not reflect the exact time received. The Procurement Coordinator will provide a Confirmation of Receipt Email within 72 hours of the Due Date and Time set forth in Section 3.2. This Confirmation of Receipt Email shall not be evidence of timeliness, Responsiveness or Responsibility, but merely that the Bid was received. Should a Bidder not receive a Confirmation of Receipt Email, it is the responsibility of the Bidder to notify the Procurement Coordinator of the missing Bid within 96 hours of the Due Date and Time set forth in Section 3.2.
Bidders should allow sufficient time to ensure timely receipt of the Bid by the Procurement Coordinator. Late Bids will not be accepted and will be automatically disqualified from further consideration. 
[bookmark: _Toc345332981][bookmark: _Toc345333045][bookmark: _Toc346786036]DES assumes no responsibility for delays caused by Vendors’ email, network problems or any other party. All Bids must strictly adhere to the format as set forth in the Instructions herein. Attachments may not exceed 10 MB. Responses exceeding 10 MB must be split into separate files and emailed consecutively.  Zipped files cannot be received by DES and must not be used for submission of Bids. All Bids and any accompanying documentation become the property of DES and will not be returned. Bids may not be transmitted using facsimile transmission. 

[bookmark: _Toc391909093]ESTIMATED SCHEDULE OF PROCUREMENT ACTIVITIES

	Date and Time 
	Event

	7/1/14
	RFQQ released


	7/7/14
	Bidder Questions and Comments due


	7/11/14
	Deadline to submit Bidder Complaints


	7/18/14
	Bidder Proposals Due Date and Time

	7/23/14
	Announce Finalist

	7/24/14-7/28/14
	Non-Finalist Debrief Period

	8/19/14
	Non-Finalist Debrief Appointment Dates

	Five (5) days after debrief
	Estimated Protest Period

	8/29/14
	Estimated Contract Execution





[bookmark: _Toc391909094]SUBMISSION OF PROPOSALS
Proposals must be received by the RFQQ Coordinator no later than 8:00 AM, July 18th, 2014 Pacific Time.
Proposals must be submitted electronically as an attachment to an email to:
des.contracting@des.wa.gov, RFQQ Coordinator
Subject line: Vendor_ RFQQ_14-3600-RFQQ
Attachments to email shall be in Microsoft Word format or PDF.  Zipped files cannot be received by DES and cannot be used for submission of proposals.  The cover submittal letter and the Certifications and Assurances form must have a scanned signature of the individual within the organization authorized to bind the Vendor to the offer.  DES does not assume responsibility for problems with Vendor’s email.  If DES’s email is not working, appropriate allowances will be made.
Proposals may not be transmitted using facsimile transmission, through postal mail or in-person drop-off.
Vendors should allow sufficient time to ensure timely receipt of the proposal by the RFQQ Coordinator.  Late proposals will not be accepted and will be automatically disqualified from further consideration, unless the DES’S email is found to be at fault.  The “sent/date time” posted by Vendor’s email system will be used as the official time stamp but may not reflect the exact time received.  It is the Vendors’ responsibility to confirm receipt of proposal. All proposals and any accompanying documentation become the property of the DES and will not be returned. 

[bookmark: _Toc391909095]RESPONSE CONTENTS AND STRUCTURE
[bookmark: _Toc391909096]Response Content and Structure
The RFQQ response must contain information responding to all mandatory requirements, a signed certification and assurances, and must include the signature of an authorized Vendor representative on all documents required in the appendices. 
The response should be submitted in one (1) file containing a fully filled-out Appendix A (Below).
Failure to provide any requested information in the prescribed format may result in disqualification of the Vendor.
[bookmark: _Toc378079531][bookmark: _Toc382404310][bookmark: _Toc391909097]Response prices must be submitted using the form provided in the appendices. Separate price quotes attached to this document or submitted in some other form will not be accepted as a valid response.
[bookmark: _Toc378079532][bookmark: _Toc382404311][bookmark: _Toc391909098]The Response, as well as any reference materials presented by Vendor, must be written in English and Vendor must provide all rates in United States dollars.
[bookmark: _Toc378079533][bookmark: _Toc382404312][bookmark: _Toc391909099]Vendor must respond to each Requirement. Failure to comply with any applicable item may result in the Response being disqualified. In each requirement title is a designation indicating how the Response will be evaluated:
[bookmark: _Toc378079534][bookmark: _Toc382404313][bookmark: _Toc391909100]For Mandatory Requirements (M), the response must always indicate explicitly whether or not the vendor’s proposed software/services meet the requirement. A statement “(vendor name” has read, understands, and fully complies with this requirement” is acceptable, along with any additional information requested.
[bookmark: _Toc378079535][bookmark: _Toc382404314][bookmark: _Toc391909101]For Mandatory Scored (MS) and Desirable Scored (DS) items, the response must always indicate explicitly whether or not the vendor’s proposed software/services will accomplish each requirement or are desirable as it relates to the service(s) proposed. 

*Actual Attachments are found in the Appendix below.
Proposals and Verifications must provide information in the same order as presented in this document with the same headings.  This will not only be helpful to the evaluators of the proposal, but should assist the Vendor in preparing a thorough response.

[bookmark: _Toc391909102]Bidder Checklist
This Checklist is for Bidder’s use in confirming Proposal documents are Responsive to Administrative Requirements.
· Proposal sent to RFQQ Coordinator by Due Date and Time set forth above
· Proposal sent to des.contracting@des.wa.gov
· Proposal email subject line: Vendor_RFQQ_14-3600-RFQQ
· Attachments must be in Microsoft Word or PDF format
· No Zipped Files
· Appendix A
· RFQQ and all/any Amendments Signed and Dated

[bookmark: _Toc391909103]EVALUATION
[bookmark: _Toc391909104]General provisions
· Bidder responsiveness, responsibility and price factors will be evaluated based on the evaluation process described in this section.
· Contract award will be based on the evaluation and award criteria established herein and will be subject to consideration of all factors identified in RCW 39.26 and other criteria identified in the RFQQ.
· Bidders whose bids are determined to be non-responsive will be rejected and will be notified of the reasons for rejection.
· After bids have been submitted, DES may require individual bidders to appear at a time and place determined by DES to discuss contract requirements. Any such meeting should not be construed as negotiations or an indication of DES’s intention to award.
· DES reserves the right to: (1) Waive any informality; (2) Reject any or all bids, or portions thereof;(3) Accept any portion of the items bid unless the bidder stipulates all or nothing in their bid; (4) Cancel an RFQQ and re-solicit bids; (5) Negotiate with the lowest responsive and responsible bidder to determine if that bid can be improved for the purchaser.
· Preferences and penalties: Preferences and penalties that are required by law, rule, or RFQQ will be applied to bid pricing. Some preferences and penalties may be added by contract language and could be applied to bid pricing. A preference reduces the bidder’s stated price by the amount of the preference and is an advantage to the bidder. A penalty increases the bidder’s stated price by the amount of the penalty and is a disadvantage to the bidder. Preferences and penalties are applied to the pricing for evaluation purposes only but are not applied for purchasing purposes.
· References: DES reserves the right to use references to confirm satisfactory customer service, performance, satisfaction with service/product, knowledge of products/service/industry and timeliness. Any negative or unsatisfactory reference can be reason for rejecting a bidder as non-responsible. DES reserves the right to waive the reference check. 
[bookmark: _Toc391909105]Determination of responsiveness
Responses will be reviewed initially by the RFQQ Coordinator to determine on a pass/fail basis compliance with administrative requirements as specified herein. Evaluation teams will only evaluate Responses meeting all administrative requirements.
DES reserves the right to determine at its sole discretion whether a bidder’s response to a minimum RFQQ requirement is sufficient to pass. At its sole discretion, DES reserves the right to make pre-award clarifications with Bidders regarding Response Materials. However, if all bidders fail to meet any single RFQQ requirement, DES may reject all bids and cancel the RFQQ or waive the requirement from the RFQQ’s criteria for responsiveness. 
Responsive bids will be further evaluated based on the requirements in this RFQQ.
[bookmark: _Toc391909106]Mandatory Requirements
Responses meeting all of the administrative requirements will then be reviewed on a pass/fail basis to determine if the Response meets the Mandatory requirements. Only Responses meeting all Mandatory requirements will be further evaluated.  The State reserves the right to determine at its sole discretion whether Vendor’s response to a Mandatory requirement is sufficient to pass.

[bookmark: _Toc391909107](M) Vendor Requirements – PASS/FAIL: Please respond using appendix a Section C
	1. Provide a Named, Region based Primary Support Engineer, including two telephone numbers, email and number of calls permitted within a certain period of time.

	2. Primary Support Engineer must have 10+ years of SAP experience

	3. Vendor must provide in-house tax, legal and regulatory updates

	4. Vendor must provide 24/7 Support with guaranteed 30 minute response time or less

	5. Vendor needs to have been in the SAP 3rd party support business for more than 3 years

	6. Vendor must have over 100 clients in the SAP 3rd Party Support Space

	7. Vendor must be ISO 9001 and 27001 certified

	8. Vendor must fully support customers’ Customization of prewritten computer Software

	9. Vendor must follow the DES change management procedure of documenting all changes in our change management system, making all changes in pre-production environments, and thoroughly testing all changes in pre-production environments.



[bookmark: _Toc391909108](M) Vendor Licensed to do Business in Washington: Please respond using appendix a Section B
Within thirty (30) days of being identified as the ASV, Vendor must be licensed to conduct business in Washington, including registering with the Washington State Department of Revenue. The Vendor must collect and report all applicable taxes.
[bookmark: _Toc391909109](M) Use of Subcontractors: Please respond using appendix a Section C
DES will not accept Responses that include subcontractors. 
[bookmark: _Toc391909110](M) Prior Contract Performance and Litigation : Please respond using appendix a Section D
Vendor must submit full details of all Terminations for Default for performance similar to the Software/Services request by this RFQQ experienced by the Vendor in the past (5) years, including the other party’s name, address and telephone number. If Vendor has not experienced such Terminations for Default in the past five years, so declare. If Vendor has been suspended or debarred by the Department of Enterprise Services, so declare and provide details surrounding the suspension/debarment.
Vendor must submit full details of all pending and resolved litigation completed within the past calendar (going back to June 30, 2014). Vendors need not include confidential settlement agreements, but shall include final case dispositions and maybe required to submit motions, such as a motion to dismiss or a motion for summary judgment.
DES may evaluate the information and may, at its sole discretion, reject the Response if the information indicates that completion of a Contract resulting from this RFQQ may be jeopardized by selection of the Vendor.
[bookmark: _Toc391909111](M) Transition Planning
Vendors must state that they will participate and cooperate fully in planning for and accomplishing the Purchaser’s transition, both on to and off of the Service. Vendor will be expected to accept reasonable duties required by Purchasers making a transition.
[bookmark: _Toc391909112]Determination of responsibility
During evaluation, DES reserves the right to make reasonable inquiry to determine the responsibility of any bidder. Requests may include financial statements, credit ratings, references, record of past performance, clarification of bidder’s offer, on-site inspection of bidder's or subcontractor's facilities, or other information as necessary. Failure to respond to these requests may result in a bid being rejected as non-responsive.
[bookmark: _Toc391909113]Evaluation Structure
1.1.1 [bookmark: _Toc391909114]Overview
The Vendor who meets all the RFQQ requirements and receives the highest number of total points as described below in the Section, Vendor Total Score, will be declared the ASV and enter into contract negotiations with DES.
[bookmark: _Toc391909115] (M) Pricing - 75 Points: Please respond using appendix a
The overall highest possible point total that a response to discounted pricing can accumulate is 75 points.
[bookmark: _Toc391909116](M) Questions – 75 points: Please respond using appendix a
1. Are you expecting break/fix resolution from the awarded vendor? If so, what is the timing expectation for those fixes?

1. Please describe your onboarding procedure and plan including all knowledge transfer and training required to effectively use, apply, and support the proposed solution.
[bookmark: _Toc391909117](M) REferences – 50 Points: Please respond using appendix a
DES will use a Client Reference Form to check references. To the extent a response may give rise to confidentiality obligations, DES will not sign an NDA to receive the information.
Instead, please respond with sufficient information to enable DES to evaluate and contact the Client Reference.
In the event that one of the provided references is a member of the evaluation team, DES will contact the Vendor for an alternate reference. The alternate reference shall be provided timely and must be available during the evaluation period. 
DES will make one (1) attempt to contact the client and obtain a reference, DES will leave voicemail and it is acceptable if a return call is received within twenty four (24) hours. If a contact cannot be made, the reference will be disallowed. It is the Vendor’s responsibility to provide DES with references that will be timely and available during the evaluation period. DES reserves the right to eliminate from further consideration in this RFQQ process any Vendor who, in the opinion of DES, receives an unfavorable report from a Vendor. DES also reserves the right to contact other Vendor Purchasers for additional references for consideration.
1.1.2 [bookmark: _Toc391909118]Vendor Scoring
The Vendor offering the best answers and pricing in Appendix A, Bidder Response Guide will be the only Vendor to be awarded the maximum number of points. Pricing must include all necessary licensing for tax, legal, and regulatory updates. All other responses will receive a percentage of the total points available for that category equal to the percentage difference between their discount and the highest discount for that category. The financial evaluation team will calculate the financial score for the Price scoring section of the Response using Vendor’s Appendix A.
The fixed discount in the Appendix A Bidder Response Guide compromises the scored financial component of the RFQQ.
	EXAMPLE POINT CALCULATION

Vendor’s discount quoted (%) ÷ Highest Discount Submitted × 100 = 
Total Discount Points Awarded 


The following is an example of the scoring models to be used for awarding points for the financial components for RFQQ evaluation. All point totals will be rounded up to the nearest one-hundredth (.01) of a point. Points will be awarded to each qualified Vendor.

1.1.3 [bookmark: _Toc391909119]Selection of Apparently Successful Vendor
The Vendor with the highest Total Score will be declared the ASV. Following the announcement of the Apparent Successful Vendor, bidders may request a debrief conference. Failure to follow instructions could result in your claim being denied. 

[bookmark: _Toc325535589][bookmark: _Toc325538207][bookmark: _Toc325538763][bookmark: _Toc325540121][bookmark: _Toc325618086][bookmark: _Toc325699544][bookmark: _Toc325715755][bookmark: _Toc326064217][bookmark: _Toc326064374][bookmark: _Toc326064530][bookmark: _Toc326064686][bookmark: _Toc326064841][bookmark: _Toc326562997][bookmark: _Toc326563152][bookmark: _Toc326757860][bookmark: _Toc325535590][bookmark: _Toc325538208][bookmark: _Toc325538764][bookmark: _Toc325540122][bookmark: _Toc325618087][bookmark: _Toc325699545][bookmark: _Toc325715756][bookmark: _Toc326064218][bookmark: _Toc326064375][bookmark: _Toc326064531][bookmark: _Toc326064687][bookmark: _Toc326064842][bookmark: _Toc326562998][bookmark: _Toc326563153][bookmark: _Toc326757861][bookmark: _Toc325535591][bookmark: _Toc325538209][bookmark: _Toc325538765][bookmark: _Toc325540123][bookmark: _Toc325618088][bookmark: _Toc325699546][bookmark: _Toc325715757][bookmark: _Toc326064219][bookmark: _Toc326064376][bookmark: _Toc326064532][bookmark: _Toc326064688][bookmark: _Toc326064843][bookmark: _Toc326562999][bookmark: _Toc326563154][bookmark: _Toc326757862][bookmark: _Toc325535592][bookmark: _Toc325538210][bookmark: _Toc325538766][bookmark: _Toc325540124][bookmark: _Toc325618089][bookmark: _Toc325699547][bookmark: _Toc325715758][bookmark: _Toc326064220][bookmark: _Toc326064377][bookmark: _Toc326064533][bookmark: _Toc326064689][bookmark: _Toc326064844][bookmark: _Toc326563000][bookmark: _Toc326563155][bookmark: _Toc326757863][bookmark: _Toc325535593][bookmark: _Toc325538211][bookmark: _Toc325538767][bookmark: _Toc325540125][bookmark: _Toc325618090][bookmark: _Toc325699548][bookmark: _Toc325715759][bookmark: _Toc326064221][bookmark: _Toc326064378][bookmark: _Toc326064534][bookmark: _Toc326064690][bookmark: _Toc326064845][bookmark: _Toc326563001][bookmark: _Toc326563156][bookmark: _Toc326757864][bookmark: _Toc325535594][bookmark: _Toc325538212][bookmark: _Toc325538768][bookmark: _Toc325540126][bookmark: _Toc325618091][bookmark: _Toc325699549][bookmark: _Toc325715760][bookmark: _Toc326064222][bookmark: _Toc326064379][bookmark: _Toc326064535][bookmark: _Toc326064691][bookmark: _Toc326064846][bookmark: _Toc326563002][bookmark: _Toc326563157][bookmark: _Toc326757865][bookmark: _Toc325535595][bookmark: _Toc325538213][bookmark: _Toc325538769][bookmark: _Toc325540127][bookmark: _Toc325618092][bookmark: _Toc325699550][bookmark: _Toc325715761][bookmark: _Toc326064223][bookmark: _Toc326064380][bookmark: _Toc326064536][bookmark: _Toc326064692][bookmark: _Toc326064847][bookmark: _Toc326563003][bookmark: _Toc326563158][bookmark: _Toc326757866][bookmark: _Toc325535596][bookmark: _Toc325538214][bookmark: _Toc325538770][bookmark: _Toc325540128][bookmark: _Toc325618093][bookmark: _Toc325699551][bookmark: _Toc325715762][bookmark: _Toc326064224][bookmark: _Toc326064381][bookmark: _Toc326064537][bookmark: _Toc326064693][bookmark: _Toc326064848][bookmark: _Toc326563004][bookmark: _Toc326563159][bookmark: _Toc326757867][bookmark: _Toc325535597][bookmark: _Toc325538215][bookmark: _Toc325538771][bookmark: _Toc325540129][bookmark: _Toc325618094][bookmark: _Toc325699552][bookmark: _Toc325715763][bookmark: _Toc326064225][bookmark: _Toc326064382][bookmark: _Toc326064538][bookmark: _Toc326064694][bookmark: _Toc326064849][bookmark: _Toc326562786][bookmark: _Toc326563005][bookmark: _Toc326563160][bookmark: _Toc326734659][bookmark: _Toc326757868][bookmark: _Toc325535598][bookmark: _Toc325538216][bookmark: _Toc325538772][bookmark: _Toc325540130][bookmark: _Toc325618095][bookmark: _Toc325699553][bookmark: _Toc325715764][bookmark: _Toc326064226][bookmark: _Toc326064383][bookmark: _Toc326064539][bookmark: _Toc326064695][bookmark: _Toc326064850][bookmark: _Toc326563006][bookmark: _Toc326563161][bookmark: _Toc326757869][bookmark: _Toc325535599][bookmark: _Toc325538217][bookmark: _Toc325538773][bookmark: _Toc325540131][bookmark: _Toc325618096][bookmark: _Toc325699554][bookmark: _Toc325715765][bookmark: _Toc326064227][bookmark: _Toc326064384][bookmark: _Toc326064540][bookmark: _Toc326064696][bookmark: _Toc326064851][bookmark: _Toc326563007][bookmark: _Toc326563162][bookmark: _Toc326757870][bookmark: _Toc325535600][bookmark: _Toc325538218][bookmark: _Toc325538774][bookmark: _Toc325540132][bookmark: _Toc325618097][bookmark: _Toc325699555][bookmark: _Toc325715766][bookmark: _Toc326064228][bookmark: _Toc326064385][bookmark: _Toc326064541][bookmark: _Toc326064697][bookmark: _Toc326064852][bookmark: _Toc326563008][bookmark: _Toc326563163][bookmark: _Toc326757871][bookmark: _Toc325535601][bookmark: _Toc325538219][bookmark: _Toc325538775][bookmark: _Toc325540133][bookmark: _Toc325618098][bookmark: _Toc325699556][bookmark: _Toc325715767][bookmark: _Toc326064229][bookmark: _Toc326064386][bookmark: _Toc326064542][bookmark: _Toc326064698][bookmark: _Toc326064853][bookmark: _Toc326563009][bookmark: _Toc326563164][bookmark: _Toc326757872][bookmark: _Toc325535602][bookmark: _Toc325538220][bookmark: _Toc325538776][bookmark: _Toc325540134][bookmark: _Toc325618099][bookmark: _Toc325699557][bookmark: _Toc325715768][bookmark: _Toc326064230][bookmark: _Toc326064387][bookmark: _Toc326064543][bookmark: _Toc326064699][bookmark: _Toc326064854][bookmark: _Toc326563010][bookmark: _Toc326563165][bookmark: _Toc326757873][bookmark: _Toc325535603][bookmark: _Toc325538221][bookmark: _Toc325538777][bookmark: _Toc325540135][bookmark: _Toc325618100][bookmark: _Toc325699558][bookmark: _Toc325715769][bookmark: _Toc326064231][bookmark: _Toc326064388][bookmark: _Toc326064544][bookmark: _Toc326064700][bookmark: _Toc326064855][bookmark: _Toc326563011][bookmark: _Toc326563166][bookmark: _Toc326757874][bookmark: _Toc325535604][bookmark: _Toc325538222][bookmark: _Toc325538778][bookmark: _Toc325540136][bookmark: _Toc325618101][bookmark: _Toc325699559][bookmark: _Toc325715770][bookmark: _Toc326064232][bookmark: _Toc326064389][bookmark: _Toc326064545][bookmark: _Toc326064701][bookmark: _Toc326064856][bookmark: _Toc326563012][bookmark: _Toc326563167][bookmark: _Toc326757875][bookmark: _Toc157565240][bookmark: _Toc157586191][bookmark: _Toc157565244][bookmark: _Toc157586195][bookmark: _BID_GUARANTEE][bookmark: _(M/S)_TRAINING_[IF][bookmark: _Toc157565298][bookmark: _Toc157586249][bookmark: _Toc157905342][bookmark: _Toc157905893][bookmark: _Toc157565299][bookmark: _Toc157586250][bookmark: _Toc157905343][bookmark: _Toc157905894][bookmark: _Toc325535605][bookmark: _Toc325538223][bookmark: _Toc325538779][bookmark: _Toc325540137][bookmark: _Toc325618102][bookmark: _Toc325699560][bookmark: _Toc325715771][bookmark: _Toc326064233][bookmark: _Toc326064390][bookmark: _Toc326064546][bookmark: _Toc326064702][bookmark: _Toc326064857][bookmark: _Toc326563013][bookmark: _Toc326563168][bookmark: _Toc326757876][bookmark: _Toc157905902][bookmark: _Toc158008613][bookmark: _Toc183009578][bookmark: _Toc183095194][bookmark: _Toc204501233][bookmark: _Toc231716772][bookmark: _Toc391909120]AWARD
[bookmark: _Toc325363102][bookmark: _Toc325363212][bookmark: _Toc325369821][bookmark: _Toc325371334][bookmark: _Toc325371636][bookmark: _Toc325371773][bookmark: _Toc325373809][bookmark: _Toc325442242][bookmark: _Toc325461383][bookmark: _Toc325462323][bookmark: _Toc325462467][bookmark: _Toc325462606][bookmark: _Toc325462746][bookmark: _Toc325462886][bookmark: _Toc325463030][bookmark: _Toc325463503][bookmark: _Toc325535607][bookmark: _Toc325538225][bookmark: _Toc325538781][bookmark: _Toc325540139][bookmark: _Toc325618104][bookmark: _Toc325699562][bookmark: _Toc325715773][bookmark: _Toc326064235][bookmark: _Toc326064392][bookmark: _Toc326064548][bookmark: _Toc326064704][bookmark: _Toc326064859][bookmark: _Toc326563015][bookmark: _Toc326563170][bookmark: _Toc326757878][bookmark: _Allocation_of_Points][bookmark: _Toc326757884][bookmark: _Toc325369825][bookmark: _Toc325371338][bookmark: _Toc325371640][bookmark: _Toc325371777][bookmark: _Toc325373813][bookmark: _Toc325442246][bookmark: _Toc325369827][bookmark: _Toc325371340][bookmark: _Toc325371642][bookmark: _Toc325371779][bookmark: _Toc325373815][bookmark: _Toc325442248][bookmark: _Toc325461389][bookmark: _Toc325462329][bookmark: _Toc325462473][bookmark: _Toc325462612][bookmark: _Toc325462752][bookmark: _Toc325462892][bookmark: _Toc325463036][bookmark: _Toc325463509][bookmark: _Toc326064240][bookmark: _Toc326064397][bookmark: _Toc326064553][bookmark: _Toc326064709][bookmark: _Toc326064864][bookmark: _Toc326563020][bookmark: _Toc326563175][bookmark: _Toc326757887][bookmark: _Toc325369828][bookmark: _Toc325371341][bookmark: _Toc325371643][bookmark: _Toc325371780][bookmark: _Toc325373816][bookmark: _Toc325442249][bookmark: _Toc325369829][bookmark: _Toc325371342][bookmark: _Toc325371644][bookmark: _Toc325371781][bookmark: _Toc325373817][bookmark: _Toc325442250][bookmark: _Toc325461391][bookmark: _Toc325462331][bookmark: _Toc325462475][bookmark: _Toc325462614][bookmark: _Toc325462754][bookmark: _Toc325462894][bookmark: _Toc325463038][bookmark: _Toc325463511][bookmark: _Toc326064242][bookmark: _Toc326064399][bookmark: _Toc326064555][bookmark: _Toc326064711][bookmark: _Toc326064866][bookmark: _Toc326563022][bookmark: _Toc326563177][bookmark: _Toc326757889][bookmark: _Toc325369830][bookmark: _Toc325371343][bookmark: _Toc325371645][bookmark: _Toc325371782][bookmark: _Toc325373818][bookmark: _Toc325442251][bookmark: _Toc325461392][bookmark: _Toc325462332][bookmark: _Toc325462476][bookmark: _Toc325462615][bookmark: _Toc325462755][bookmark: _Toc325462895][bookmark: _Toc325463039][bookmark: _Toc325463512][bookmark: _Toc326064243][bookmark: _Toc326064400][bookmark: _Toc326064556][bookmark: _Toc326064712][bookmark: _Toc326064867][bookmark: _Toc326563023][bookmark: _Toc326563178][bookmark: _Toc326757890][bookmark: _Toc391909121][bookmark: _Toc326066288][bookmark: _Toc326066367][bookmark: _Toc326066539][bookmark: _Toc326066604][bookmark: _Toc326066669][bookmark: _Toc326066734][bookmark: _Toc326066799][bookmark: _Toc157905904]REJECTION OF PROPOSALS
The DES reserves the right at its sole discretion to reject any and all proposals received without penalty and not to issue a contract as a result of this RFQQ.
[bookmark: _Toc391909122]Selection of Apparent Successful Vendor(s)
The responsive and responsible vendor(s) that meet all of the RFQQ requirements and has the highest point total among all categories of evaluation will be the Apparent Successful Vendor(s). There will only be one Apparent Successful Vendor.
DES reserves the right to request additional information or perform tests and measurements as part of the evaluation process before award. Failure to provide requested information within 10 days may result in disqualification. 
Before award, DES may negotiate with Apparent Successful Vendor(s) to determine if a bid can be improved.
Designation as an Apparent Successful Vendor does not imply that DES will issue an award to your firm. It merely suggests that at this moment in time, DES believes your bid to be responsive. This designation allows DES to perform a responsibility analysis and ask for additional documentation. DES may also re-examine the bid to determine whether the bid is truly as responsive as initially believed. The bidder must not construe this as an award, impending award, attempt to negotiate, etc. If a bidder acts or fails to act as a result of this notification, it does so at its own risk and expense.
[bookmark: _Toc391909123][bookmark: _Toc352647251]Terms and Conditions
The Apparently Successful Bidder must agree to DES terms and conditions in the RFQQ Sample Contract, Appendix B.
In no event is a Bidder to submit its own standard agreement and/or terms and conditions as a substitution for those in the RFQQ Sample Contract, Appendix B.  Also, submitted relined documents with the Bidder’s Proposal will not be reviewed by DES.  
[bookmark: _Toc391909124]Announcement of Apparent Successful Vendor
Following the announcement of the Apparent Successful Vendor, bidders may request a debrief conference. Failure to follow instructions could result in your claim being denied. 
[bookmark: _Toc391909125]Contract
The Contract, in part or full, is made and a contract formed by signature of DES and awarded bidder on the Authorized Offer and Contract Signature page. In some circumstances, DES may include an award letter and/or Statement of Work which further defines the award and is included by reference to accompany the signature page. DES intends to award only one vendor.
Following the award, all bidders will receive a Notice of Award, usually through a WEBS notification. 
[bookmark: _Toc391909126]BEst and FInal Offer
DES may request a Best and Final Offer of terms and conditions and pricing from one or more of the top scoring Bidders before announcing the Apparent Successful Vendor. 
[bookmark: _Toc391909127]Bid information availability after award
After the contract has been awarded, bidders may see results of the RFQQ evaluation and award by accessing www.des.wa.gov or contacting the procurement coordinator. Bidders may also schedule an appointment to review the bidding process.
[bookmark: _Toc391909128]FUTURE CONSIDERATIONS
[bookmark: _Toc391909129][bookmark: _Toc229292450][bookmark: _Toc330810007][bookmark: _Toc331150609][bookmark: _Toc183009644][bookmark: _Toc183095272][bookmark: _Toc204501258]Price PRotection
For the entire term(s) of the Contract, the Vendor must guarantee to provide the Products and Services at the proposed rates or lower. Product and Service Rates cannot increase during any term of the Contract. In the event Vendor is providing the products at a lower rate, DES shall be entitled to the lower rate.
[bookmark: _Contract_Administration_Fee_1][bookmark: _Toc391909130]Changes 
DES reserves the right to modify the resulting contract (including but not limited to adding or deleting products and services by mutual agreement between DES and the contractor. Alterations to any of the terms, conditions, or requirements of this contract will only be effective upon written issuance of a mutually-agreed contract amendment by DES. Changes to point-of-contact information may be updated without the issuance of a mutually-agreed contract amendment.
[bookmark: _Toc391909131]Non-endorsement and publicity
In selecting a bidder to supply goods and services specified herein to contract purchasers, neither DES nor the purchasers are endorsing the bidder’s goods and services, nor suggesting they are the best or only solution to their needs.
[bookmark: _Toc391909132]Price adjustments
[bookmark: _Toc373772371][bookmark: _Toc373918270][bookmark: _Toc374040538][bookmark: _Toc374710867][bookmark: _Toc378079570][bookmark: _Toc382404349][bookmark: _Toc391909133]Firm and fixed period: Pricing will remain firm and fixed for one year from date of award of the contract. 
[bookmark: _Toc373772372][bookmark: _Toc373918271][bookmark: _Toc374040539][bookmark: _Toc374710868][bookmark: _Toc378079571][bookmark: _Toc382404350][bookmark: _Toc391909134]Price protection: The contract prices are the maximum prices the contractor may charge.
[bookmark: _Toc373772373][bookmark: _Toc373918272][bookmark: _Toc374040540][bookmark: _Toc374710869][bookmark: _Toc378079572][bookmark: _Toc382404351][bookmark: _Toc391909135]If lower pricing for similar quantities becomes effective for the contractor, purchasers must be given immediate benefit of such lower pricing. The contractor may also offer volume and promotional discounts.
[bookmark: _Toc373772374][bookmark: _Toc373918273][bookmark: _Toc374040541][bookmark: _Toc374710870][bookmark: _Toc378079573][bookmark: _Toc382404352][bookmark: _Toc391909136]Contractor agrees all the prices, terms, warranties, and benefits provided in this contract are comparable to or better than the terms presently being offered by the contractor to any other governmental entity purchasing similar quantities under similar terms. If, during the term of this contract, the contractor enters into contracts with other governmental entities providing greater benefits or more favorable terms than those provided by this contract, the contractor is obligated to provide the same to purchasers for subsequent purchases. DES will be notified of changes in contract pricing.
[bookmark: _Toc373772375][bookmark: _Toc374040542][bookmark: _Toc374710871][bookmark: _Toc378079574][bookmark: _Toc382404353][bookmark: _Toc391909137]Price increases: The contractor may propose price increases on a semi-annual basis by written notice to the Contract Administrator. Price increases must be based on the Consumer Price Index must include supporting documentation such as price increases at the manufacturer's level and/or other documentation of cost increases.
[bookmark: _Toc373772376][bookmark: _Toc373918275][bookmark: _Toc374040543][bookmark: _Toc374710872][bookmark: _Toc378079575][bookmark: _Toc382404354][bookmark: _Toc391909138]Consideration of price increases will be at the sole discretion of the Contract Administrator. If a price increase is approved in part or in full, the resulting new contract pricing will be implemented through a contract amendment. 
[bookmark: _Toc373772377][bookmark: _Toc374040544][bookmark: _Toc374710873][bookmark: _Toc378079576][bookmark: _Toc382404355][bookmark: _Toc391909139]Contract extensions and price adjustments: Contractors may not make contract extensions contingent on price adjustments.

[bookmark: _Toc325538233][bookmark: _Toc325538789][bookmark: _Toc324940543][bookmark: _Toc391909140][bookmark: _Toc183009585]CONTRACT INFORMATION
[bookmark: _Toc391909141][bookmark: _Toc324940545]Incorporated documents and order of precedence
A bid submitted to this RFQQ is an offer to contract with DES.
A bid becomes a contract only when awarded and accepted by signature of DES and bidder on the Authorized Offer and Contract Signature page. The documents listed below are, by this reference, incorporated into a contract resulting from this RFQQ as though fully set forth herein. No other statements or representations, written or oral, are a part of the contract. 
a. The RFQQ
b. The awarded vendor’s bid
c. All appendices
d. RFQQ amendments (if any)
e. Award letter (if any)
In the event of a conflict in such terms, or between the terms and any applicable statute or rule, the inconsistency will be resolved by giving precedence in the following order:
a. Applicable federal and state of Washington statutes and regulations
b. Mutually agreed written amendments to the resulting contract
c. The contract, including all documents incorporated in the subsection immediately above.
Conflict: To the extent possible, the terms of the contract must be read consistently.
Conformity: If any provision of the contract violates any federal or state of Washington statute or rule of law, it is considered modified to conform to that statute or rule of law.
[bookmark: _Toc391909142]Parties
This contract is entered into by and between the state of Washington, acting by and through DES, and the awarded contractor with the parties more fully described on the Authorized Offer and Contract Signature page.
[bookmark: _Toc329001031][bookmark: _Toc329001327][bookmark: _Toc329086525][bookmark: _Toc329086702][bookmark: _Toc329093473][bookmark: _Toc329093594][bookmark: _Toc329094739][bookmark: _Toc329001032][bookmark: _Toc329001328][bookmark: _Toc329086526][bookmark: _Toc329086703][bookmark: _Toc329093474][bookmark: _Toc329093595][bookmark: _Toc329094740][bookmark: _Toc329001033][bookmark: _Toc329001329][bookmark: _Toc329086527][bookmark: _Toc329086704][bookmark: _Toc329093475][bookmark: _Toc329093596][bookmark: _Toc329094741][bookmark: _Toc329001034][bookmark: _Toc329001330][bookmark: _Toc329086528][bookmark: _Toc329086705][bookmark: _Toc329093476][bookmark: _Toc329093597][bookmark: _Toc329094742][bookmark: _Toc329001035][bookmark: _Toc329001331][bookmark: _Toc329086529][bookmark: _Toc329086706][bookmark: _Toc329093477][bookmark: _Toc329093598][bookmark: _Toc329094743][bookmark: _Toc329001036][bookmark: _Toc329001332][bookmark: _Toc329086530][bookmark: _Toc329086707][bookmark: _Toc329093478][bookmark: _Toc329093599][bookmark: _Toc329094744][bookmark: _Toc329001037][bookmark: _Toc329001333][bookmark: _Toc329086531][bookmark: _Toc329086708][bookmark: _Toc329093479][bookmark: _Toc329093600][bookmark: _Toc329094745][bookmark: _Toc329001038][bookmark: _Toc329001334][bookmark: _Toc329086532][bookmark: _Toc329086709][bookmark: _Toc329093480][bookmark: _Toc329093601][bookmark: _Toc329094746][bookmark: _Toc329001039][bookmark: _Toc329001335][bookmark: _Toc329086533][bookmark: _Toc329086710][bookmark: _Toc329093481][bookmark: _Toc329093602][bookmark: _Toc329094747][bookmark: _Toc329001040][bookmark: _Toc329001336][bookmark: _Toc329086534][bookmark: _Toc329086711][bookmark: _Toc329093482][bookmark: _Toc329093603][bookmark: _Toc329094748][bookmark: _Toc329001041][bookmark: _Toc329001337][bookmark: _Toc329086535][bookmark: _Toc329086712][bookmark: _Toc329093483][bookmark: _Toc329093604][bookmark: _Toc329094749][bookmark: _Toc325459514][bookmark: _Toc391909143]Authority to bind 
The signatories to this contract represent that they have the authority to bind their respective organizations to this contract.
[bookmark: _Toc325459515][bookmark: _Toc391909144]Counterparts 
This contract may be executed in counterparts or in duplicate originals. Each counterpart or each duplicate will be deemed an original copy of this contract signed by each party, for all purposes.

[bookmark: _Contract_Administration_Fee][bookmark: _Sales_&_Subcontractor][bookmark: _Toc391909145][bookmark: _Toc95463906][bookmark: _Toc95464053][bookmark: _Toc95464102][bookmark: _Toc95464152][bookmark: _Toc95464201][bookmark: _Toc42057956][bookmark: _Toc42057991][bookmark: _Toc31093251]APPENDICES AND ATTACHMENTS
Reminder: By responding to this RFQQ, a bidder acknowledges reading, understanding, and accepting all information contained within the entire RFQQ without modification.

	[bookmark: _Appendix_A:_][bookmark: _Appendix_A:_Master][bookmark: _Toc324940548]
[bookmark: _Toc391909146]Appendix A: Bidder Response Kit		
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This irrevocable offer, consisting of twenty four (24) pages and four (4) appendices, is executed by the persons signing below who warrant that they have the authority to execute a contract.

CONTRACTOR NAME		
		
Name and Title		
		
Date		
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RFQQ 14-3600-ACCO

		SAP Third Party Maintenance Services





Section A: Certifications and Assurances









The undersigned corporate officer of 	[Company Name]	 (Bidder) certifies to the Washington State Department of Enterprise Services (DES) that:

1. All answers and statements made in the Bid are true and correct. 

2. The prices and/or cost data have been determined independently, without consultation, communication, or agreement with others for the purpose of restricting competition.  However, Bidder may freely join with other persons or organizations for the purpose of presenting a single Bid.

3. The Bid is a firm offer for a period of 180 days following receipt, and it may be accepted by the DES without further negotiation (except where obviously required by lack of certainty in key terms) at any time within the 180-day period.

4. Except as set forth in full detail on a separate page attached to this document, in preparing this Bid, Bidder has not been assisted by any current or former employee of the state of Washington whose duties relate (or did relate) to this Bid or prospective contract, and who was assisting in other than his or her official, public capacity.  

5. Bidder understands that DES will not reimburse Bidder for any costs incurred in the preparation of this Bid or in the evaluation stage.  All proposals become the property of DES as described in the RFQQ.

6. Unless required by law, the prices and/or cost data in the Bid have not been, and will not be, directly or indirectly, disclosed by Bidder to any other Bidder or to any competitor.

7. All exceptions to the Sample Contract are set forth in the Issues List that is part of Bidder's Bid. 

8. No attempt has been made or will be made by the Bidder to induce any other person or firm to submit or not to submit a proposal for the purpose of restricting competition.

9. DES has the right to contact references and others who may have pertinent information regarding the Bidder's prior experience and ability to perform the services contemplated in the solicitation.

10. If any employee or personnel of Bidder or a subcontractor who will perform services contemplated in the solicitation has retired from the state of Washington under the provisions of the 2008 Early Retirement Factors legislation, his/her name(s) is noted on a separate page attached to this document. 



		Print Company Name

_______________________________________

		Signature

 ______________________________________



		Date

 _______________________________________

		Print Name

 ______________________________________



		

		Print Title

 ______________________________________





















































Section B: Bidder Information and References Response Sheet



Instructions:  Bidders must complete this template and attach the Word or PDF document to their emailed RFQ Bid. Please thoroughly read all instructions in the RFQ before completing. All mandatory information must be provided in order to be responsive. Bidder may provide additional documentation as an attachment; all attachments must specify the question’s title and number and be cited in the answer below. 



		[bookmark: _Toc346279014]B.1  Bidder Information



		Legal Business Name:

		



		Address:



		



		Contact Person:



		Name:



		Signature:





		Contact Phone Number:

		



		Contact Email:

		



		Contact Person submitting the Bid is authorized to contractually bind the Bidder’s firm:  

		☐  Yes 

☐  No



		Federal Tax Identifier Number:

		



		WA State Uniform Business Identifier (UBI) Number:

		



		Bidder confirms current registration to do business in Washington State or is committed to becoming licensed within 30 days of being determined the Apparently Successful Bidder:

		☐  Yes 

☐  No 



		Does Bidder offer a Prompt Payment Discount (i.e. 5% Net 30)?



If yes, what is it?

		☐  Yes 

☐  No 





		B.2  RFQ Addenda



		List of all RFQ addenda downloaded by the Bidder from WEBS by addendum number:

		








		B.3  Business References



		Reference #1, Name:

		



		Address:

		



		Contact Name:

		



		Contact Telephone:

		



		Contact Email:

		



		Description of Services:

		



		



		Reference #2, Name:

		



		Address:

		



		Contact Name:

		



		Contact Telephone:

		



		Contact Email:

		



		Description of Services:

		



		



		Reference #3, Name:

		



		Address:

		



		Contact Name:

		



		Contact Telephone:

		



		Contact Email:

		



		Description of Services:

		








		B.4  Previous Contract Termination



		Was the Bidder’s performance on any contract unsatisfactory and resulted in a contract termination in the past five (5) years?

		☐  Yes 

☐  No



		If yes, provide a list of those contracts terminated, and include the following:

· Other Party’s Name

· Address

· Telephone Number

· Description of the Incident

· Bidder’s Position on the matter

		



		B.5  Expectations



		Confirmation Bidder understands DES’ service expectations, as outlined in this RFQ, attachments and sample contract:

		☐  Yes 

☐  No



		B.6  State of Washington Employee(s)



		Is or was the Bidder’s officer(s) and/or employee(s) an employee of any agency of the State of Washington during the last 24 months preceding the Response Due Date for this RFQ?

		☐  Yes 

☐  No



		If yes, provide the following information for each individual: 

· Name

· Employing Agency 

· Job Title while with the Agency

· Separation Date

		



		B.7  Public Printing



		Is the Bidder’s printing facility located out of the state of Washington?

		☐  Yes 

☐  No



		If yes, does Bidder’s state have similar labor standards which are equal to or greater than the State of Washington’s or, if Bidder is selected as the Apparently Successful Vendor, Bidder will comply with all labor standards and practices which substantially conform to those in the State of Washington?

		☐  Yes 

☐  No



		B.8  Insurance Requirements



		If selected as the Apparently Successful Vendor (ASV), Bidder verifies the ability to provide copies of required insurance coverage as outlined in the RFQ Sample Contract, Appendix B.

		☐  Yes 

☐  No



		B.9  Proprietary or Confidential Information



		If applicable, identify the Sections of the Bid which the Bidder considers “Proprietary” or “Confidential” information:

		











		B.10  Statements to the RFQ Coordinator:



		Any other statements the Bidder would like to convey, including any variations between the Bid and the RFQ:

		



		B. 11  OMWBE Certification (Optional)



		Is Bidder or Bidder’s subcontractor OMWBE Certified?

		☐  Yes 

☐  No



		

		       If yes, OMWBE Certification #:

       If Subcontractor is OMWBE Certified, Subcontractor’s Name:





		B. 12  Agreement with Appendix B Sample Contract



		Authorized Representative

		Name:



		Signature:



































Section C: Specifications 

		Indicate Yes Or No In The Spaces Below

		Minimum Qualifications



		

		1. Provide a Named, Region based Primary Support Engineer, including two telephone numbers, email and number of calls permitted within a certain period of time.



		

		2. Primary Support Engineer must have 10+ years of SAP experience



		

		3. Vendor must provide in-house tax, legal and regulatory updates



		

		4. Vendor must provide 24/7 support with guaranteed 30 minute response time or less



		

		5. Vendor needs to have been in the SAP 3rd party support business for more than 3 years



		

		6. Vendor must have over 100 clients in the SAP 3rd Party Support Space



		

		7. Vendor must be ISO 9001 and 27001 certified



		

		8. Vendor must fully support customers’ Customization of Prewritten Computer Software



		

		9. Vendor must follow the DES change management procedure of documenting all changes in our change management system, making all changes in pre-production environments, and thoroughly testing all changes in pre-production environments.



		

		10. DES will not accept Responses that include subcontractors. 













Section D:    Price Quote

		Fill-Out Completely



		



		Cost Model – Maintenance According to RFQQ 14-3600-ACCO Requirements



		Vendor:



		% Discount off Maintenance Fees

		%







		Cost Model– Reinstatement According to RFQQ 14-3600-ACCO Requirements



		Vendor:



		% Discount off Reinstatement -Fees

		%























Section D: Written Questions Requiring Written Response 





		Questions

		

Answers



		1. Vendor must submit full details of all Terminations for Default for performance similar to the Software/Services request by this RFQQ experienced by the Vendor in the past (5) years, including the other party’s name, address and telephone number. If Vendor has not experienced such Terminations for Default in the past five years, so declare. If Vendor has been suspended or debarred by the Department of Enterprise Services, so declare and provide details surrounding the suspension/debarment.

Vendor must submit full details of all pending and resolved litigation completed within the past calendar (going back to June 30, 2014). Vendors need not include confidential settlement agreements, but shall include final case dispositions and maybe required to submit motions, such as a motion to dismiss or a motion for summary judgment.

DES may evaluate the information and may, at its sole discretion, reject the Response if the information indicates that completion of a Contract resulting from this RFQQ may be jeopardized by selection of the Vendor.



		



		2. Vendor must state that they will participate and cooperate fully in planning for and accomplishing the Purchaser’s transition, both on to and off of the Service. Vendor will be expected to accept reasonable duties required by Purchasers making a transition. Describe Vendor’s transition management strategies.



		



		3. Vendors must state that they will participate and cooperate fully in planning for and accomplishing the Purchaser’s transition, both on to and off of the Service. Vendor will be expected to accept reasonable duties required by Purchasers making a transition.



		



		4. Please describe your onboarding procedure and plan including all knowledge transfer and training required to effectively use, apply, and support the proposed solution.



		













This irrevocable offer, consisting of _ pages, is executed by the persons signing below who warrant that they have the authority to execute a contract.





CONTRACTOR NAME		



		

Name and Title		

		

Date		



July 1, 2014					Page 8 of 11					DES RFQQ No. 14-3600-ACCO

image1.jpeg

K Washington State Department of
Enterprise Services







image3.emf
Appendix B Sample  Contract.doc


Appendix B Sample Contract.doc


APPENDIX B 

[image: image1.jpg]K Washington State Department of
Enterprise Services






SAMPLE Contract


By the State of Washington


Department of Enterprise Services


For


SAP Third Party Maintenance

With

____________________________


 Contract Number KXXXX

Table of Contents


11.
Definition of Terms



22.
Term of Contract



33.
Survivorship



34.
Pricing



45.
Advance Payment Prohibited



46.
Taxes



47.
Invoice and Payment



58.
Overpayments to Contractor



59.
Contractor’s Responsibilities



510.
Thirty Minute Response



611.
Site Security



612.
Contractor Commitments, Warranties and Representations



613.
Protection of DES’ Confidential Information



714.
Service Warranty



715.
DES Project Manager



716.
Contractor Account Manager



817.
Section Headings, Incorporated Documents and Order of Precedence



818.
Entire Agreement



919.
Authority for Modifications and Amendments



920.
Independent Status of Contractor



921.
Governing Law



922.
Subcontractors



923.
Assignment



1024.
Publicity



1025.
Review of Contractor’s Records



1026.
Right of Inspection



1127.
Patent and Copyright Indemnification



1228.
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1229.
Insurance



1330.
Industrial Insurance Coverage



1331.
Licensing Standards



1332.
Licensing Restrictions.



1433.
Antitrust Violations



1434.
Compliance with Civil Rights Laws



1435.
Severability
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1640.
Attorneys’ Fees and Costs



1641.
Non-Exclusive Remedies



1642.
Liquidated Damages



1643.
Failure to Perform



1644.
Limitation of Liability



1745.
Contract Termination



1946.
Authority to Bind
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CONTRACT NUMBER KXXXX

for


SAP Third Party Maintenance

PARTIES

This Contract KXXXX (“Contract”) is entered into between the state of Washington, acting by and through the Department of Enterprise Services, an agency of Washington State government (“State” or “DES”) located at 1500 Jefferson St SE, Olympia, WA  98504, and Contractor, a corporation licensed to conduct business in the state of Washington (“Contractor”), located at _______, for the purpose of providing DES with SAP Third Party Maintenance.

RECITALS


The state of Washington, acting by and through the Department of Enterprise Services, issued a Request for Quotation (RFQQ), (Exhibit A) for the purpose of awarding a convenience contract to an IBM Reseller to provide DES with IBM Passport Advantage Eligible Products in accordance with its authority under chapter 39.26 RCW.


Contractor submitted a timely Response to DES’ RFQQ.


DES evaluated all properly submitted Responses to the above-referenced RFQQ and has identified Contractor as the apparently successful Vendor.


DES has determined that entering into a Contract with Contractor will meet the State’s needs and will be in the State’s best interest.


NOW THEREFORE, DES awards to Contractor this Contract, the terms and conditions of which shall govern Contractor’s furnishing IBM Passport Advantage Eligible Products to DES. This Contract is not for personal use. This Contract is used exclusive by DES.  It may not be used to satisfy the competitive requirements of any other agency that may choose to purchase similar Eligible Products from Contractor.


IN CONSIDERATION of the mutual promises as hereinafter set forth, the parties agree as follows:


1. Definition of Terms


The following terms as used throughout this Contract shall have the meanings set forth below.


 “Business Days and Hours” shall mean Monday through Friday, 8:00 a.m. to 5:00 p.m., Pacific Time, except for holidays observed by the state of Washington.


“Confidential Information” shall mean information that may be exempt from disclosure to the public or other unauthorized persons under either chapter 42.56 RCW or other state or federal statutes. Confidential Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card information, driver’s license numbers, medical data, law enforcement records, DES or third-party owned source code or object code, or DES or State security information.


 “Contract” shall mean this document, all schedules and exhibits, Statements of Work, and all amendments hereto. Anywhere the word “Agreement” appears within this Contract, “Agreement” shall be interpreted to equate to the defined term “Contract.”

“Contractor” shall mean [Contractor], its employees and agents. Contractor also includes any firm, provider, organization, individual, or other entity performing the business activities under this Contract. It shall also include any Subcontractor retained by Contractor as permitted under the terms of this Contract.


 “Exhibit A” shall mean the RFQQ, 14-3600-ACCO.


“Exhibit B” shall mean Contractor’s Response to RFQQ 14-3600-ACCO.

 “RCW” shall mean the Revised Code of Washington. 


“Response” shall mean Contractor’s Response to RFQQ 14-3600-ACCO Convenience Contract, Exhibit B hereto. 


“Services” shall mean Support as set forth in RFQQ 14-3600-ACCO; mainly: shall mean assistance in identifying and determining the causes of suspected errors or malfunctions in Software; Advice on detours or workarounds for identified errors or malfunctions, where reasonably available; Information on errors previously identified by Purchaser and reported to Contractor and detours to these where available; and Advice on the completion and authorization for submission of the required form(s) reporting identified problems in the Software to Contractor.

“Software” shall mean shall mean the object code version of computer programs licensed by DES. Software also means the source code version. Embedded code, firmware, internal code, microcode, and any other term referring to software residing in the equipment that is necessary for the proper operation of the equipment is not included in this definition of Software. Software includes all prior, current, and future versions of the Software and all maintenance updates and error corrections.

“Subcontractor” shall mean one not in the employment of Contractor, who is performing all or part of the business activities under this Contract under a separate contract with Contractor. The term “Subcontractor” means Subcontractor(s) of any tier.


“Work Product” shall mean data and products produced under this Contract including but not limited to, discoveries, formulae, ideas, improvements, inventions, methods, models, processes, techniques, findings, conclusions, recommendations, reports, designs, plans, diagrams, drawings, software, databases, documents, pamphlets, advertisements, books, magazines, surveys, studies, computer programs, films, tapes, and/or sound reproductions, to the extent provided by law.

Contract Term 


2. Term of Contract

2.1. This Contract’s initial term shall be two (2) years, commencing on the Effective Date, ______________ and expiring on ___________________.


2.2. This Contract’s term may be extended for up to three (3) additional one-year terms, provided that the extensions shall be at DES’ option and shall be effected by DES giving written notice of its intent to extend this Contract to Contractor not less than thirty (30) calendar days prior to the then-current Contract term’s expiration and Contractor accepting such extension prior to the then-current Contract term’s expiration. No change in terms and conditions shall be permitted during these extensions unless specifically agreed to in writing.


3. Survivorship


All purchase transactions executed and Eligible Products provided pursuant to the authority of this Contract shall be bound by all of the terms, conditions, Prices and Price discounts set forth herein, notwithstanding the expiration of the initial term of this Contract or any extension thereof. Further, the terms, conditions and warranties contained in this Contract that by their sense and context are intended to survive the completion of the performance, cancellation or termination of this Contract shall so survive. In addition, the terms of the sections titled Overpayments to Contractor; Contractor’s Commitments, Warranties and Representations; Protection of DES’ Confidential Information; Section Headings, Incorporated Documents and Order of Precedence; Publicity; Review of Contractor’s Records; Patent and Copyright Indemnification; Contractor’s Proprietary Information; Disputes; and Limitation of Liability shall survive the termination of this Contract.


Pricing, Invoice and Payment 


4. Pricing

4.1. Firm and fixed period: Pricing will remain firm and fixed for one year from date of award of the contract. 


4.2. Price protection: The contract prices are the maximum prices the contractor may charge.


4.3. If lower pricing for similar quantities becomes effective for the contractor, purchasers must be given immediate benefit of such lower pricing. The contractor may also offer volume and promotional discounts.


4.4. Contractor agrees all the prices, terms, warranties, and benefits provided in this contract are comparable to or better than the terms presently being offered by the contractor to any other governmental entity purchasing similar quantities under similar terms. If, during the term of this contract, the contractor enters into contracts with other governmental entities providing greater benefits or more favorable terms than those provided by this contract, the contractor is obligated to provide the same to purchasers for subsequent purchases. DES will be notified of changes in contract pricing.


4.5. Price increases: The contractor may propose price increases on a semi-annual basis by written notice to the Contract Administrator. Price increases must be based on the Consumer Price Index must include supporting documentation such as price increases at the manufacturer's level and/or other documentation of cost increases.


4.6. Consideration of price increases will be at the sole discretion of the Contract Administrator. If a price increase is approved in part or in full, the resulting new contract pricing will be implemented through a contract amendment. 


4.7. Contract extensions and price adjustments: Contractors may not make contract extensions contingent on price adjustments.


5. Advance Payment Prohibited


No advance payment shall be made for Eligible Services furnished by Contractor pursuant to this Contract unless otherwise authorized by law.

6. Taxes


6.1. DES will pay sales and use taxes, if any, imposed on the Eligible Products acquired hereunder. Contractor must pay all other taxes including, but not limited to, Washington Business and Occupation Tax, other taxes based on Contractor’s income or gross receipts, or personal property taxes levied or assessed on Contractor’s personal property. DES, as an agency of Washington State government, is exempt from property tax.


6.2. Contractor shall complete registration with the Washington State Department of Revenue and be responsible for payment of all taxes due on payments made under this Contract.


6.3. All payments accrued on account of payroll taxes, unemployment contributions, any other taxes, insurance, or other expenses for Contractor or Contractor’s staff shall be Contractor’s sole responsibility.


7. Invoice and Payment


7.1. Contractor will submit properly itemized invoices to:  


7.2. Invoices shall provide and itemize, as applicable:


a) DES Contract number KXXXX;


b) Contractor name, address, phone number, and Federal Tax Identification Number; 


c) Description of Eligible Products, including quantity ordered, model and serial numbers;


d) Date(s) of delivery and/or installation and set-up, or date(s) that Services were provided;


e) Net invoice Price per item;


f) Sales tax;


g) Other applicable charges;


h) Total invoice Price; and


i) Payment terms including any available prompt payment discount.


7.3. Payments shall be due and payable within thirty (30) calendar days after provision and acceptance of Eligible Products or thirty (30) calendar days after receipt of properly prepared invoices, whichever is later.


7.4. Incorrect or incomplete invoices will be returned by DES to Contractor for correction and reissue.


7.5. The DES Contract number KXXXX must appear on all bills of lading, packages, and correspondence relating to this Contract. 


7.6. DES shall not honor drafts, nor accept goods on a sight draft basis.


7.7. If DES fails to make timely payment, Contractor may invoice DES one percent (1%) per month on the amount overdue or a minimum of one dollar ($1). Payment will not be considered late if payment is deposited electronically in Contractor’s bank account or if a check or warrant is postmarked within thirty (30) calendar days of acceptance of the Eligible Products or receipt of Contractor’s properly prepared invoice, whichever is later. 


8. Overpayments to Contractor 


Contractor shall refund to DES the full amount of any erroneous payment or overpayment under this Contract within thirty (30) days written notice. If Contractor fails to make timely refund, DES may charge Contractor one percent (1%) per month on the amount due, until paid in full.


9. Contractor’s Responsibilities 


9.1. Provide a Named, Region based Primary Support Engineer, including two telephone numbers, email and number of calls permitted within a certain period of time.

9.2. Provide a Primary Support Engineer with 10+ years of SAP experience


9.3. Maintain ISO 9001 and 27001 Certification


9.4. Provide in-house tax, legal and regulatory updates


9.5. Must fully support customers’ Customization of Prewritten Computer Software


9.6. Must follow the DES change management procedure of documenting all changes in our change management system, making all changes in pre-production environments, and thoroughly testing all changes in pre-production environments


9.7. Must maintain license to do business in Washington State


9.8. Must participate and cooperate fully in planning for and accomplishing DES’s transition, both on to and off of the Service. Contractor will be expected to accept reasonable duties required by DES making a transition.


10. Thirty Minute Response


Contractor shall provide guaranteed Thirty (30) Minute Business Hours phone or email response to all phone calls placed with an authorized Contractor representative regarding pricing information, placing of orders, order status, return merchandise authorization or other related business matters for calls that are not immediately answered by an authorized customer representative. 


11. Site Security


While on DES’ premises, Contractor, its agents, employees, or Subcontractors shall conform in all respects with physical, fire, or other security regulations.


12. Contractor Commitments, Warranties and Representations


Any written commitment by Contractor within the scope of this Contract shall be binding upon Contractor. Failure of Contractor to fulfill such a commitment may constitute breach and shall render Contractor liable for damages under the terms of this Contract. For purposes of this section, a commitment by Contractor includes:  (i) Prices, discounts, and options committed to remain in force over a specified period of time; and (ii) any warranty or representation made by Contractor in its Response or contained in any Contractor or manufacturer publications, written materials, schedules, charts, diagrams, tables, descriptions, other written representations, and any other communication medium accompanying or referred to in its Response or used to effect the sale to DES.


13. Protection of DES’ Confidential Information


13.1. Contractor acknowledges that some of the material and information that may come into its possession or knowledge in connection with this Contract or its performance may consist of information that is exempt from disclosure to the public or other unauthorized persons under either chapter 42.56 RCW or other state or federal statutes. In addition to Confidential Information, as defined above, Confidential Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card information, driver’s license numbers, medical data, law enforcement records, agency source code or object code, agency security data, or Proof of Entitlement numbers or license keys, or information identifiable to an individual that relates to any of these types of information. Contractor agrees to hold Confidential Information in strictest confidence and not to make use of Confidential Information for any purpose other than the performance of this Contract, to release it only to authorized employees or Subcontractors requiring such information for the purposes of carrying out this Contract, and not to release, divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other party without DES’ express written consent or as provided by law. Contractor agrees to release such information or material only to employees or Subcontractors who have signed a nondisclosure agreement, the terms of which have been previously approved by DES. Contractor agrees to implement physical, electronic, and managerial safeguards to prevent unauthorized access to Confidential Information. 


13.2. Immediately upon expiration or termination of this Contract, Contractor shall, at DES’ option:  (i) certify to DES that Contractor has destroyed all Confidential Information; or (ii) return all Confidential Information to DES; or (iii) take whatever other steps DES requires of Contractor to protect DES’ Confidential Information. Contractor’s obligation to keep Confidential Information confidential shall survive the termination of this Agreement.

13.3. Contractor shall maintain a log documenting the following:  the Confidential Information received in the performance of this Contract; the purpose(s) for which the Confidential Information was received; who received, maintained and used the Confidential Information; and the final disposition of the Confidential Information. Contractor’s records shall be subject to inspection, review or audit in accordance with Section 32. Review of Contractor’s Records.


13.4. DES reserves the right to monitor, audit, or investigate the use of Confidential Information collected, used, or acquired by Contractor through this Contract. The monitoring, auditing, or investigating may include, but is not limited to, salting databases.


13.5. Violation of this section by Contractor or its Subcontractors may result in termination of this Contract and demand for return of all Confidential Information, monetary damages, or penalties.


14. Service Warranty

Contractor shall not have any right to title, copyright, and other proprietary rights in the Software. DES does not acquire any rights, express or implied, in the Software, other than those specified in its contract with SAP. Contractor hereby warrants and represents to DES that Contractor shall not use the Software in violation of any rights of any third party worldwide. Contractor represents and warrants that Contractor has the right to maintain Software pursuant the Software license to DES as provided in this Contract and that DES’s use of Contractor’s Services and documentation within the terms of this Contract will not infringe upon any copyright, patent, trademark, or other intellectual property right worldwide or violate any third party’s trade secret, contract, or confidentiality rights worldwide. Contractor represents and warrants that: (i) Contractor is not aware of any claim, investigation, litigation, action, suit or administrative or judicial proceeding pending or threatened based on claims that its Services infringes upon any patents, copyrights, or trade secrets of any third party, and (ii) that Contractor has no actual knowledge that the Services infringes upon any patents, copyrights, or trade secrets of any third party.


Contract Administration


15. DES Project Manager


DES shall appoint the person listed below as the DES Project Manager for this Contract and will provide oversight of the activities conducted hereunder. DES Project Manager will be the principal contact for Contractor concerning business activities under this Contract. DES shall notify Contractor, in writing, when there is a new Project Manager assigned to this Contract.


16. Contractor Account Manager 


Contractor shall appoint an Account Manager for DES’ account under this Contract who will provide oversight of Contractor activities conducted hereunder. Contractor’s Account Manager will be the principal point of contact for DES concerning Contractor’s performance under this Contract. Contractor shall notify the DES’ Office of Legal Services, in writing, when there is a new Contractor Account Manager assigned to this Contract. The Contractor Account Manager information is:


		Contractor Account Manager:  



		Address: 



		



		Phone:  



		Fax:  



		Email:





17. Section Headings, Incorporated Documents and Order of Precedence


17.1. The headings used herein are inserted for convenience only and shall not control or affect the meaning or construction of any of the sections.


17.2. Each of the documents listed below is, by this reference, incorporated into this Contract as though fully set forth herein. 


a) DES’ RFQQ; 

b) Contractor’ Response to DES’ RFQQ; 


c) The terms and conditions contained on DES’ purchase documents; and


d) All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to DES and used to effect the sale of Eligible Products to DES. 


17.3. In the event of any inconsistency in this Contract, the inconsistency shall be resolved in the following order of precedence:


a) Applicable federal and state statutes, laws, and regulations; 


b) Sections of this Contract; 


c) DES’ RFQQ;


d) Contractor’ Response to DES’ RFQQ; 


e) The terms and conditions contained on DES’ order documents; and


f) All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to DES and used to effect the sale of Eligible Products to DES. 


18. Entire Agreement

This Contract sets forth the entire agreement between the parties with respect to the subject matter hereof and except as provided in the section titled Contractor Commitments, Warranties and Representations, understandings, agreements, representations, or warranties not contained in this Contract or a written amendment hereto shall not be binding on either party. Except as provided herein, no alteration of any of the terms, conditions, delivery, Price, quality, or Specifications of this Contract will be effective without the written consent of both parties.


19. Authority for Modifications and Amendments


No modification, amendment, alteration, addition, or waiver of any section or condition of this Contract or any SOW under this Contract shall be effective or binding unless it is in writing and signed by DES and Contractor. 


20. Independent Status of Contractor

In the performance of this Contract, the parties will be acting in their individual, corporate or governmental capacities and not as agents, employees, partners, joint venturers, or associates of one another. The parties intend that an independent contractor relationship will be created by this Contract. The employees or agents of one party shall not be deemed or construed to be the employees or agents of the other party for any purpose whatsoever. Contractor shall not make any claim of right, privilege or benefit that would accrue to an employee under chapter 41.06 RCW or Title 51 RCW.


21. Governing Law


This Contract shall be governed in all respects by the law and statutes of the state of Washington, without reference to conflict of law principles. The jurisdiction for any action hereunder shall be exclusively in the Superior Court for the state of Washington. The venue of any action hereunder shall be in the Superior Court for Thurston County, Washington.


22. Subcontractors


Contractor may, with prior written permission from DES, which consent shall not be unreasonably withheld, enter into subcontracts with third parties for its performance of any part of Contractor’s duties and obligations. In no event shall the existence of a subcontract operate to release or reduce the liability of Contractor to DES for any breach in the performance of Contractor’s duties. For purposes of this Contract, Contractor agrees that all Subcontractors shall be held to be agents of Contractor. Contractor shall be liable for any loss or damage to DES, including but not limited to personal injury, physical loss, harassment of DES employee.


23. Assignment


23.1. With the prior written consent of  DES, which consent shall not be unreasonably withheld, Contractor may assign this Contract including the proceeds hereof, provided that such assignment shall not operate to relieve Contractor of any of its duties and obligations hereunder, nor shall such assignment affect any remedies available to DES that may arise from any breach of the sections of this Contract, Statements of Work, or warranties made herein including but not limited to, rights of setoff.


23.2. DES may assign this Contract or Statements of Work to any public agency, commission, board, or the like, within the political boundaries of the state of Washington, provided that such assignment shall not operate to relieve DES of any of its duties and obligations hereunder.


24. Publicity


24.1. The award of this Contract to Contractor is not in any way an endorsement of Contractor or Contractor’s Eligible Products by the State and shall not be so construed by Contractor in any advertising or other publicity materials. 


24.2. Contractor agrees to submit to DES, all advertising, sales promotion, and other publicity materials relating to this Contract and Eligible Products furnished by Contractor wherein the State’s name is mentioned, language is used, or Internet links are provided from which the connection of the State’s name therewith may, in DES’ judgment, be inferred or implied. Contractor further agrees not to publish or use such advertising, sales promotion materials, publicity or the like through print, voice, the World Wide Web, and other communication media in existence or hereinafter developed without the express written consent of DES prior to such use.


25. Review of Contractor’s Records


25.1. Contractor and its Subcontractors shall maintain books, records, documents and other evidence relating to this Contract, including but not limited to Minority and Women’s Business Enterprise participation, protection and use of DES’ Confidential Information, and accounting procedures and practices which sufficiently and properly reflect all direct and indirect costs of any nature invoiced in the performance of this Contract. Contractor shall retain all such records for six (6) years after the expiration or termination of this Contract. Records involving matters in litigation related to this Contract shall be kept for either one (1) year following the termination of litigation, including all appeals, or six (6) years from the date of expiration or termination of this Contract, whichever is later.


25.2. All such records shall be subject at reasonable times and upon prior notice to examination, inspection, copying, or audit by personnel so authorized by the DES Contract Administrator and/or the Office of the State Auditor and federal officials so authorized by law, rule, regulation or contract, when applicable, at no additional cost to the State. During this Contract’s term, Contractor shall provide access to these items within Thurston County. Contractor shall be responsible for any audit exceptions or disallowed costs incurred by Contractor or any of its Subcontractors.


25.3. Contractor shall incorporate in its subcontracts this section’s records retention and review requirements. 


25.4. It is agreed that books, records, documents, and other evidence of accounting procedures and practices related to Contractor’s cost structure, including overhead, general and administrative expenses, and profit factors shall be excluded from DES’ review unless the cost or any other material issue under this Contract is calculated or derived from these factors.


26. Right of Inspection


Contractor shall provide right of access to its facilities to DES, or any of DES’ officers, or to any other authorized agent or official of the state of Washington or the federal government, at all reasonable times, in order to monitor and evaluate performance, compliance, and/or quality assurance under this Contract.


General Provisions 


27. Patent and Copyright Indemnification


27.1. Contractor, at its expense, shall defend, indemnify, and save DES harmless from and against any claims against DES that any Work Product or Service supplied hereunder, or DES’s use of the Work Product or Service within the terms of this Contract, infringes any patent, copyright, utility model, industrial design, mask work, trade secret, trademark, or other similar proprietary right of a third party worldwide. Contractor shall pay all costs of such defense and settlement and any penalties, costs, damages and attorneys’ fees awarded by a court or incurred by DES  provided that DES :


27.2. Promptly notifies Contractor in writing of the claim, but DES ’s failure to provide timely notice shall only relieve Contractor from its indemnification obligations if and to the extent such late notice prejudiced the defense or resulted in increased expense or loss to Contractor; and


27.3. Cooperates with and agrees to use its best efforts to encourage the Office of the Attorney General of Washington to grant Contractor sole control of the defense and all related settlement negotiations.


27.4. If such claim has occurred, or in Contractor’s opinion is likely to occur, DES  agrees to permit Contractor, at its option and expense, either to procure for DES  the right to continue using the Work Product or Service or to replace or modify the same so that they become noninfringing and functionally equivalent. If use of the Work Product or Service  is enjoined by a court and Contractor determines that none of these alternatives is reasonably available, Contractor, at its risk and expense, will take back the Work Product and cease Service and provide DES  a refund of any pre-paid amounts. In the case of Work Product, Contractor shall refund to DES  its depreciated value. No termination charges will be payable on such returned Work Product, and DES  will pay only those charges that were payable prior to the date of such return. 


27.5. Contractor has no liability for any claim of infringement arising solely from:


Contractor’s compliance with any designs, specifications or instructions of DES;


27.6. Modification of the Work Product by DES  or a third party without the prior knowledge and approval of Contractor; or


a) Use of the Work Product in a way not specified by Contractor;  


b) Unless the claim arose against Contractor’s Work Product independently of any of these specified actions.


28. Save Harmless

Contractor shall defend, indemnify, and save the State harmless from and against any claims, including reasonable attorneys’ fees resulting from such claims, by third parties for any or all injuries to persons or damage to property of such third parties arising from intentional, willful or negligent acts or omissions of Contractor, its officers, employees, or agents, or Subcontractors, their officers, employees, or agents. Contractor’s obligation to defend, indemnify, and save the State harmless shall not be eliminated or reduced by any alleged concurrent State negligence. 


29. Insurance


29.1. Contractor shall, during the term of this Contract, maintain in full force and effect, the insurance described in this section. Contractor shall acquire such insurance from an insurance carrier or carriers licensed to conduct business in the state of Washington and having a rating of A-, Class VII or better, in the most recently published edition of Best’s Reports. In the event of cancellation, non-renewal, revocation or other termination of any insurance coverage required by this Contract, Contractor shall provide written notice of such to DES within one (1) Business Day of Contractor’s receipt of such notice. Failure to buy and maintain the required insurance may, at DES’ sole option, result in this Contract’s termination.


29.2. The minimum acceptable limits shall be as indicated below, with no deductible for each of the following categories:


a) Property damage and personal injury, including coverage for contractual liability, with a limit of not less than $1 million per occurrence/$2 million general aggregate; 


b) Business Automobile Liability (owned, hired, or non-owned) covering the risks of bodily injury (including death) and property damage, including coverage for contractual liability, with a limit of not less than $1 million per accident; 


c) Employers Liability insurance covering the risks of Contractor’s employees’ bodily injury by accident or disease with limits of not less than $1 million per accident for bodily injury by accident and $1 million per employee for bodily injury by disease; 


d) Umbrella policy providing excess limits over the primary policies in an amount not less than $3 million; 


e) Professional Liability Errors and Omissions, with a deductible not to exceed $25,000, and coverage of not less than $1 million per occurrence/$2 million general aggregate.


29.3. Contractor shall pay premiums on all insurance policies. Such insurance policies shall name DES as an additional insured on all general liability, automobile liability, and umbrella policies. Such policies shall also reference this Contract number KXXXX and shall have a condition that they not be revoked by the insurer until forty-five (45) calendar days after notice of intended revocation thereof shall have been given to DES by the insurer.


29.4. All insurance provided by Contractor shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the State and shall include a severability of interests (cross-liability) provision.


29.5. Contractor shall include all Subcontractors as insured under all required insurance policies, or shall furnish separate certificates of insurance and endorsements for each Subcontractor. Subcontractor(s) shall comply fully with all insurance requirements stated herein. Failure of Subcontractor(s) to comply with insurance requirements does not limit Contractor’ liability or responsibility.


29.6. Contractor shall furnish to DES copies of certificates of all required insurance within thirty (30) calendar days of this Contract’s Effective Date, and copies of renewal certificates of all required insurance within thirty (30) days after the renewal date. These certificates of insurance must expressly indicate compliance with each and every insurance requirement specified in this section. Failure to provide evidence of coverage may, at DES’ sole option, result in this Contract’s termination.


29.7. By requiring insurance herein, DES does not represent that coverage and limits will be adequate to protect Contractor. Such coverage and limits shall not limit Contractor’s liability under the indemnities and reimbursements granted to DES in this Contract.


30. Industrial Insurance Coverage


The Contractor shall comply with the provisions of Title 51 RCW, Industrial Insurance.  If the Contractor fails to provide industrial insurance coverage or fails to pay premiums or penalties on behalf of its employees, as may be required by law, Agency may collect from the Contractor the full amount payable to the Industrial Insurance accident fund.  The Agency may deduct the amount owed by the Contractor to the accident fund from the amount payable to the Contractor by the Agency under this contract, and transmit the deducted amount to the Department of Labor and Industries, (L&I) Division of Insurance Services.  This provision does not waive any of L&I’s rights to collect from the Contractor. 


31. Licensing Standards 


Contractor shall comply with all applicable local, state, and federal licensing, accreditation and registration requirements and standards necessary in the performance of this Contract. (See, for example, chapter 19.02 RCW for state licensing requirements and definitions.)


32. Licensing Restrictions.  


Contractor understands and agrees that it may not reproduce, distribute, make derivative works from, translate, or otherwise copy unauthorized code, except as expressly allowed by this Agreement, and/or a fully executed SOW or a fully executed site license between the Agency and Software Owner.  


Contractor agrees not to disclose, distribute, or reproduce unauthorized code or confidential information for any other employee or customer, either in the form of training materials or as part of a work deliverable for a customer or any other third party.


33. Antitrust Violations


Contractor and DES recognize that, in actual economic practice, overcharges resulting from antitrust violations are usually borne by DES. Therefore, Contractor hereby assigns to DES any and all claims for such overcharges as to goods and Services purchased in connection with this Contract, except as to overcharges not passed on to DES resulting from antitrust violations commencing after the date of the bid, quotation, or other event establishing the Price under this Contract.


34. Compliance with Civil Rights Laws

During the performance of this Contract, Contractor shall comply with all federal and applicable state nondiscrimination laws, including but not limited to: Title VII of the Civil Rights Act, 42 U.S.C. §12101 et seq.; the Americans with Disabilities Act (ADA); and Title 49.60 RCW, Washington Law Against Discrimination. In the event of Contractor’s noncompliance or refusal to comply with any nondiscrimination law, regulation or policy, this Contract may be rescinded, canceled, or terminated in whole or in part under the Termination for Default sections, and Contractor may be declared ineligible for further contracts with DES. 


35. Severability


If any term or condition of this Contract or the application thereof is held invalid, such invalidity shall not affect other terms, conditions, or applications which can be given effect without the invalid term, condition, or application; to this end the terms and conditions of this Contract are declared severable.


36. Waiver


Waiver of any breach of any term or condition of this Contract shall not be deemed a waiver of any prior or subsequent breach. No term or condition of this Contract shall be held to be waived, modified, or deleted except by a written instrument signed by the parties. 


37. Treatment of Assets


37.1. Title to all property furnished by DES shall remain in DES. Title to all property furnished by Contractor, for which Contractor is entitled to reimbursement, other than rental payments, under this Contract, shall pass to and vest in DES. As used in this section Treatment of Assets, if the “property” is Contractor’s proprietary, copyrighted, patented, or trademarked works, only the applicable license, not title, is passed to and vested in DES.


37.2. Any DES property furnished to Contractor shall, unless otherwise provided herein or approved by DES, be used only for the performance of this Contract.


37.3. Contractor shall be responsible for any loss of or damage to property of DES that results from Contractor’s negligence or that results from Contractor’s failure to maintain and administer that property in accordance with sound management practices.


37.4. Upon loss or destruction of, or damage to any DES property, Contractor shall notify DES thereof and shall take all reasonable steps to protect that property from further damage.


37.5. Contractor shall surrender to DES all DES property prior to completion, termination, or cancellation of this Contract.


37.6. All reference to Contractor under this section shall also include Contractor’s employees, agents, or Subcontractors.


38. Contractor’s Proprietary Information


Contractor acknowledges that DES is subject to chapter 42.56 RCW and that this Contract shall be a public record as defined in chapter 42.56 RCW. Any specific information that is claimed by Contractor to be Proprietary Information must be clearly identified as such by Contractor. To the extent consistent with chapter 42.56 RCW, DES shall maintain the confidentiality of all such information marked Proprietary Information. If a public disclosure request is made to view Contractor’ Proprietary Information, DES will notify Contractor of the request and of the date that such records will be released to the requester unless Contractor obtains a court order from a court of competent jurisdiction enjoining that disclosure. If Contractor fails to obtain the court order enjoining disclosure, DES will release the requested information on the date specified.


Disputes and Remedies 


39. Disputes


Except as otherwise provided in this contract, when a dispute arises between the parties and it cannot be resolved by direct negotiation, either party may request a dispute hearing with Agent.  


1. The request for a dispute hearing must:  


· Be in writing;


· State the disputed issue(s);


· State the relative positions of the parties;


· State the Contractor’s name, address, and contract number; and 


· Be mailed to the Agent and the other party’s (respondent’s) contract manager within three (3) working calendar days after the parties agree that they cannot resolve the dispute.


2. The respondent shall send a written answer to the requester’s statement to both the agent and the requester within five (5) working calendar days.


3. The Agent shall review the written statements and reply in writing to both parties within ten (10) working days.  The Agent may extend this period if necessary by notifying the parties.


4. The parties agree that this dispute process shall precede any action in a judicial or quasi-judicial tribunal.  


Nothing in this contract shall be construed to limit the parties’ choice of a mutually acceptable alternate dispute resolution method in addition to the dispute resolution procedure outlined above.


40. Attorneys’ Fees and Costs


In the event of litigation or other action brought to enforce contract terms, each party agrees to bear its own attorney fees and costs.


41. Non-Exclusive Remedies


The remedies provided for in this Contract shall not be exclusive but are in addition to all other remedies available under law.


42. Liquidated Damages


42.1. Liquidated Damages – General


a) Any delay by Contractor in meeting the delivery dates set forth in this Contract will interfere with the proper implementation of DES’ programs and will result in loss and damage to DES.


b) As it would be impracticable to fix the actual damage sustained in the event of any such failure(s) to perform, DES and Contractor agree that in the event of any such failure(s) to perform, the amount of damage which will be sustained will be the amount set forth in the following subsections and the parties agree that Contractor shall pay such amounts as liquidated damages and not as a penalty.


c) Liquidated damages provided under the terms of this Contract are subject to the same limitations as provided in the section titled Limitation of Liability.


42.2. Liquidated Damages – Specific


a) If Contractor does not provide the Eligible Work Product(s) or Services by delivery dates agreed upon between DES and Contractor, then shall pay the amount of ___ dollars per day in liquidated damages, not as a penalty.

b) Liquidated damages shall be subtracted from any outstanding funds due to the Contractor for orders previously received.  In the event that there are no outstanding charges owed to the Contractor, the Contractor shall pay liquidated damages within twenty (20) Business Days of notification of assessment.


43. Failure to Perform


If Contractor fails to perform any substantial obligation under this Contract, DES shall give Contractor written notice of such Failure to Perform. If after thirty (30) calendar days from the date of the written notice Contractor still has not performed, then DES may withhold all monies due and payable to Contractor, without penalty to DES, until such Failure to Perform is cured or otherwise resolved.


44. Limitation of Liability


44.1. The parties agree that neither Contractor nor DES shall be liable to each other, regardless of the form of action, for consequential, incidental, indirect, or special damages except a claim related to bodily injury or death, or a claim or demand based on patent, copyright, or other intellectual property right infringement, in which case liability shall be as set forth elsewhere in this Contract. This section does not modify any sections regarding liquidated damages or any other conditions as are elsewhere agreed to herein between the parties. The damages specified in the sections titled Termination for Default and Review of Contractor’ Records are not consequential, incidental, indirect, or special damages as that term is used in this section.


44.2. Neither Contractor nor DES shall be liable for damages arising from causes beyond the reasonable control and without the fault or negligence of either Contractor or DES. Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a governmental body other than DES acting in either its sovereign or contractual capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the delays must be beyond the reasonable control and without fault or negligence of Contractor, DES, or their respective Subcontractors.


44.3. If delays are caused by a Subcontractor without its fault or negligence, Contractor shall not be liable for damages for such delays, unless the Eligible Products to be delivered or Services to be performed were obtainable on comparable terms from other sources in sufficient time to permit Contractor to meet its required performance schedule.


44.4. Neither party shall be liable for personal injury to the other party or damage to the other party’s property except personal injury or damage to property proximately caused by such party’s respective fault or negligence.


45. Contract Termination 


45.1. TERMINATION FOR CAUSE


In the event the Agency determines the Contractor has failed to comply with the conditions of this contract in a timely manner, the Agency has the right to suspend or terminate this contract.  Termination for Cause may be exercised should Contractor declare bankruptcy, incur substantial litigation on similar transactions or otherwise becomes subject to circumstances wherein future services to DES maybe at risk. Before suspending or terminating the contract, the Agency shall notify the Contractor in writing of the need to take corrective action.  If corrective action is not taken within 30 calendar days, the contract may be terminated or suspended. 


In the event of termination or suspension, the Contractor shall be liable for damages as authorized by law including, but not limited to, any cost difference between the original contract and the replacement or cover contract and all administrative costs directly related to the replacement contract, e.g., cost of the competitive bidding, mailing, advertising and staff time.  


The Agency reserves the right to suspend all or part of the contract, withhold further payments, or prohibit the Contractor from incurring additional obligations of funds during investigation of the alleged compliance breach and pending corrective action by the Contractor or a decision by the Agency to terminate the contract.  A termination shall be deemed a “Termination for Convenience” if it is determined that the Contractor: (1) was not in default; or (2) failure to perform was outside of his or her control, fault or negligence.  


The rights and remedies of the Agency provided in this contract are not exclusive and are, in addition to any other rights and remedies, provided by law.  


45.2. TERMINATION FOR CONVENIENCE


Except as otherwise provided in this contract, the Agency may, by 10 calendar days written notice, beginning on the second day after the mailing, terminate this contract, in whole or in part.  If this contract is so terminated, the Agency shall be liable only for payment required under the terms of this contract for services rendered or goods delivered prior to the effective date of termination. 

45.3. TERMINATION PROCEDURES


Upon termination of this contract, the Agency, in addition to any other rights provided in this contract, may require the Contractor to deliver to the Agency any property specifically produced or acquired for the performance of such part of this contract as has been terminated.  The provisions of the "Treatment of Assets" clause shall apply in such property transfer.


The Agency shall pay to the Contractor the agreed upon price, if separately stated, for completed work and services accepted by the Agency, and the amount agreed upon by the Contractor and the Agency for (i) completed work and services for which no separate price is stated, (ii) partially completed work and services, (iii) other property or services that are accepted by the Agency, and (iv) the protection and preservation of property, unless the termination is for default, in which case the AGENT shall determine the extent of the liability of the Agency.  Failure to agree with such determination shall be a dispute within the meaning of the "Disputes" clause of this contract.  The Agency may withhold from any amounts due the Contractor such sum as the AGENT determines to be necessary to protect the Agency against potential loss or liability.


The rights and remedies of the Agency provided in this section shall not be exclusive and are in addition to any other rights and remedies provided by law or under this contract.


After receipt of a notice of termination, and except as otherwise directed by the AGENT, the Contractor shall:


Stop work under the contract on the date, and to the extent specified, in the notice;


Place no further orders or subcontracts for materials, services, or facilities except as may be necessary for completion of such portion of the work under the contract that is not terminated;


Assign to the Agency, in the manner, at the times, and to the extent directed by the AGENT, all of the rights, title, and interest of the Contractor under the orders and subcontracts so terminated, in which case the Agency has the right, at its discretion, to settle or pay any or all claims arising out of the termination of such orders and subcontracts;


Settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts, with the approval or ratification of the AGENT to the extent AGENT may require, which approval or ratification shall be final for all the purposes of this clause;


Transfer title to the Agency and deliver in the manner, at the times, and to the extent directed by the AGENT any property which, if the contract had been completed, would have been required to be furnished to the Agency;


Complete performance of such part of the work as shall not have been terminated by the AGENT; and


Take such action as may be necessary, or as the AGENT may direct, for the protection and preservation of the property related to this contract, which is in the possession of the Contractor and in which the Agency has or may acquire an interest.


46. Authority to Bind


The signatories to this Contract represent that they have the authority to bind their respective organizations to this Contract.


47. Counterparts


This Contract may be executed in counterparts or in duplicate originals. Each counterpart or each duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes.


In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all attachments, do agree in each and every particular and have thus set their hands hereunto.
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