








































































Novell, Fi!J5!5 @& io:fic, 
Novell Linux Indemnification Program Addendum 

This Addendum ("Addendum") amends the MLA or other agreement, as applicable (the 
"AgreemenP'), with respect to lndemnified Linux Products obtained by the Customer identified below 
("You") from the Novell entity defined in the Agreement ("Novelf'). 

1. Backaround 
a. You wish to obtain and use, or have obtained and used, certain lndemnified Linux Products; 
b. You want Novell to indemnify You against claims that such Products infringe a copyright; 
c. You accept Novell's indemnity as outlined below; and 

d. You agree, in consideration of this indemnity and in light of the nature of open source, (i) to 
the conditions and restrictions of this Addendum, (ii) that under the circumstances such 
conditions and restrictions are fair and reasonable, and (iii) that if You did not want to agree to 
such conditions and restrictions, You had the option to obtain the Products without agreeing to 
this Addendum. 

2. Definitions. Capitalized terms have the same meaning in this Addendum as in the Agreement, 
unless defined otherwise herein. 
a. An "lndemnified Linux Product" is Novell software identified on the Novell Linux lndemnified 

Products Schedule posted at www.novell.com/licensina/indemnity. 
b. A "Premium Service Level Contract" is a contract for a level of Novell Premium Service, or a 

qualifying technical support contract with a participating Novell partner, and is not a contract 
merely for Novell Premium Service options or packs. 

Customer's Full Legal Name: 

Registered Address: 

3. Co~vriclht Indemnity 
a. Commitment. Regardless of anything to the contrary in the Agreement, and subject to the 

terms of this Addendum, Novell will defend any claim brought against You to the extent it is 
based on an allegation that en lndemnified L~nux Product You obtalnea from Novell inirlnges a 
third-party copyright of the country in which You took delivery of the Product. Novell will pay 
damages, costs, and expenses finally awarded (or agreed to by settlement) for any such claim 
that You incur on or after the date You obtained the Product, but in no event before the 
earliest date on which such Product was listed on the Novell Linux lndemnified Products 
Schedule (the "Listing Date"). You will (and as a condition of our defense and payment 
obligations must) promptly notify Novell of the claim, give Novell control of the defense and 
related settlement negotiations, and provide Novell with reasonable assistance (for which 
Novell will pay Your reasonable out-of-pocket costs) in defending the claim. If You want 
separate legal representation in any such action, You will be responsible for the costs and 
fees of Your separate counsel. 

b. License I Replace I Refund. If an lndemnified Linux Product is held to infringe and ~ ts  use is 
prohibited, or if it becomes or, in Novell's reasonable opinion, is likely to become the subject of 
an infringement claim, You will permit Novell, at Novell's option and expense, to: 
i. Procure for You the right to continue to use the Product; 

Washington State Department of Information Services 

P.O. Box 42445 

City: 

ii. Replace or modify the Product so it is non-infringing (or is less likely to infringe) and has at 
least the same functionality and at least comparable performance characteristics; or 

Postal Code: Olympia 
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iii. Refund to You the amount You paid for the licenses and any upgrades or updates for the 
Product (if, before receiving this refund, You return the Product to Novell). 

c. m. Novell has no obligation to defend a claim brought against You for infringement, 
and has no obligation to pay any damages, costs, and expenses You incur in connection with 
such a claim, to the extent the infringement results from any of the following: 

i. Novell's compliance with Your designs, specifications, or instructions; 
ii. Your use of a non-current release of an lndemnified Linux Product, if You could have 

avoided the infringement or reduced the risk of infringement by using the current release 
of the Product, and if the infringement occurred more than 90 days after Novell notified 
You that the non-current release may infringe; 

iii. Modification of an lndemnified Linux Product by anyone other than Novell; 
iv. Your use of an lndemnified Linux Product with non-Novell software, equipment, or data, 

unless such action is carried out as specified in the Novell documentation for the Product, 
is otherwise approved with particularity by Novell in writing, or is the natural and intended 
use of the Product; 

v. You receiving any information, service, or tectinical support from a third-party; or 
vi. Your non-licensed use of an lndemnified Linux Product. 

d. m. To the extent allowed by applicable law, Novell has no obligation to pay any damages, 
costs, and expenses incurred by You in connection with a claim brought against you for 
infringement to the extent the aggregate of such damages, costs, and expenses exceeds the 
lesser of (i) 1.25 times the aggregate amount You paid for the licenses, upgrades, 
maintenance, and updates giving rise to the claim and (ii) US$1,500,000. This limit does not 
apply to Novell's obligation to defend You against such a claim. 

e. Exclusive Remedy. Regardless of anything to the contrary in the Agreement, this Addendum 
states the exclusive obligation of Novell to You regarding any claim of infringement or 
misappropriation of any third party's intellectual property rights directed against any 
lndemnified Linux Product. 

f. Limitations on Liability 

i. Novell has no obligation to defend a claim brought against You for infringement, and has 
no obligation to pay any damages, costs, and expenses You incur in connection with such 
a claim: 
( I )  If, as of the effective date of this Addendum, You are already engaged in litigation 

concerning the subject matter of such claim or a product substantially equivalent to 
any current or past version of the lndemnified Linux Product at issue in such claim; 

(2) If, on the Kotice Date for the claim, and on the date on which you tender Your demand 
for indemnification for such claim to Novell in writing, You do not have a current 
Premium Service Level Contract and current Novell upgrade protection in place for 
the accused lndemnified Linux Product; or 

ii. Novell has no obligation to pay any damages, costs, and expenses You incur in 
connection with a claim brought against You for infringement: 
(1) To the extent You incur such damages, costs, and expenses (other than those 

incurred in defending the claim) more than 6 months after You become aware that a 
version of an lndemnified Linux Product becomes the subject of an infringement claim 
or Novell has provided You with written notice that an lndemnified Product is held to 
infringe or, in Novell's reasonable opinion, is likely to become the subject of an 
infringement claim. 
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(2) To the extent You incur such damages, costs, and expenses (other than those 
incurred in defending the claim) during any period in which You do not have a current 
Premium Service Level Contract and current Novell upgrade protection in place for 
the accused lndemnified Linux Product. 

4. Other Terms 
a. To the extent that any terms accompanying the software or service deliverable are 

inconsistent with this Addendum, the provisions of this Addendum prevail. 

b. For the avoidance of doubt only, any intellectual property indemnity provisions contained in 
the Agreement do not apply to lndemnified Linux Products or any other open source 
technology incorporated in, provided with, or comprising Novell software, and only the 
indemnity contained in this Addendum applies to such Products and technology. Furthermore, 
to the extent allowed by law, any provisions of applicable law and the Agreement that grant 
any warranty of title or non-infringement do not apply to lndemnified Linux Products or any 
other open source technology incorporated in, provided with, or comprising Novell software. 

c. If there is other applicable indemnity coverage available to You, You agree that the total of all 
benefits payable under all indemnity contracts or provisions will not exceed the total damages, 
costs, and expenses incurred by You, and that Novell wili pay only its share of the total 
damages, costs, and expenses. Novell's share is the proportion that its limit of liability bears 
to the total of all applicable limits. 

5. Continuance. Except as amended by this Addendum, the Agreement terms remain in effect 
unchanged. 

Accepted by Customer Accepted by Novell 

Signature: Signature: 

C 
Name: Ron Warren 

Contract Manager 
Email Address: Email Address: 

Title: Rssjh~ % >,ICL t~ Title: 

Date: 

After You execute this Addendum, please send it by fax and then mail the original to Novell. In Europe, the Middle 
East, and Africa, please send it to Novell Ireland Contract Administration, Treasury Building, Lower Grand Canal Street. 
Dublin 2, Republic of Ireland. Fax # 00 353 1 6058089. In the rest of the world, including the United States, please send 
it to Novell, Inc., Attn: Contracts 8 Negotiations, 1800 South Novell Place, Mailstop PRV-D-231, Provo. UT 84606, Fax # 
801-861-2855. For questions, please contact Novell Contracts 8 Negotiations at contractmanagemen@novell.com. 
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