Capital Projects Advisory Review Board

SHB 1621 Review Committee
Draft Amended 1621 (with track changes)

AN ACT Relating to standardizing local government procurement rules among

special purpose districts, , rst-class and second-class cities, and public utility districts;
amending RCW 54.04.070, 35.23.352,35.22.620, 57.08.050, and 52.14.110; creating a
new section; and providing an effective date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

(1)

2)

)

Sec.1. RCW54.04.070 and 2019 ¢ 434 s 7 are each amended to read as
follows: PUDs

Any item, or items ofthe same kind of materials, equipment, or supplies
purchased, the estimated cost of which is in excess 0f$30.000, exclusive of sales
tax, shall be by contract. However, a district may make purchases ofthe same
kind ofitems of materials, equipment, and supplies not exceeding $12.000 in any
calendar month without a contract, purchasing any excess over $12,000 by
contract.

Any work ordered by a district commission, the estimated cost of which is in
excess 0f $150,000 exclusive ofsales tax if more than a single craft or trade is

mvolved with the public works project, or a public works project in excess of

$75.500 exclusive of sales tax ifonly a single craft or trade is involved with the

public works project, shall be by contract. However, a district commission may

have its own regularly employed personnel perform work which is an accepted
industry practice under prudent utility management without a contact. For
purposes ofthis section, éprudent utility managementé means performing work
with regularly employed personnel utilizing material of a worth not exceeding
$300.000 in value without a contract. This limit on the value of material being
utilized in work being performed by regularly employed personnel shall not
include the value of individual items of equipment. For the purposes of this
section, the term eequipmenté includes but is not limited to conductor, cabling,
wire, pipe, or lines used for electrical, water, , ber optic, or telecommunications.
Before awarding a contract required under subsection (1) or (2) ofthis section,
the commission shall publish a notice once or more in a newspaper of general
circulation in the district at least 13 days before the last date upon which bids will
be received, inviting sealed proposals ofthe work or materials. Plans and

speci, cations for the work or materials shall be at the time of publication be on

. le at the of ce ofthe district and subject to public inspection. Any published
notice ordering work to be performed for the district shall be mailed at the time of
publication to any established trade association which , les a written request with

[
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4)

)

(6)

(7)

the district to receive such notices. The commission may, at the same time and
as part of the same notice, invite tenders for the work or materials upon plans and
speci, cations to be submitted by the bidders.

As an alternative to the competitive bidding requirements of this section and RCW
54.04.080, a district may let contracts using the small works roster process under
RCW 30.04.155.

Whenever equipment or materials required by a district are held by a
governmentalagency and are available for sale but such agency is unwilling to
submit a proposal, the commission may ascertain the price of such items and | le
a statement of such price supported by the sworn af davit of one member of the
commission, and may consider such price as a bid without a deposit or bond.
Pursuant to RCW 39.04.280, the commission may waive the competitive bidding
requirements of this section and RCW 54.04.080 if an exemption contained within
RCW 39.04.280 applies to the purchase or public work.

(a) Adistrict may procure public works with a unit priced contract under this
section, RCW 54.04.080, or 54.04.085 for the purpose of completing anticipated
types of work based on hourly rates or unit pricing for one or more categories of
work or trades.

(b) For the purposes of'this section, unit priced contract means a competitively
bid contract in which public works are anticipated on a recurring basis to meet
the business or operational needs ofa district, under which the contractor agrees
to a , xed period inde, nite quantity delivery of work, at de, ned unit price, for each
category of work.

(c) Unit priced contracts must be executed for an initial contract erm not to
exceed three years, with the district having the option of extending or renewing
the unit priced contract for one additional year.

(d) Invitations for unit price bids shall include, for purposes of'the bid evaluation,
estimated quantities of the anticipated types of work or trades, and specify how
the district will issue or release work assignments, work orders, or task
authorizations pursuant to a unit priced contract for projects, tasks, or other work
based on the hourly rates or unit prices bid by the contractor. Where electrical
facility construction or improvement work is anticipated , contractors on a unit
priced contract shall comply with the requirements under RCW 54.04.085 (1)
through (5). Contracts must be awarded to the lowest responsible bidder as per
RCW 39.04.010.
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(®)

(1)

(e) Unit price contracts shall pay prevailing wages for all work that would
otherwise be subject to the requirements of chapter 39.12 RCW. Prevailing
wages for all work performed pursuant to each work order must be the prevailing
wage rates in effect at the beginning date for each contract year. Unit priced
contracts must have prevailing wage rates updated annually. Intents and

af davits for prevailing wages paid must be submitted annually for all work
completed within the previous 12-month period ofthe unit priced contract.

Sec. 2. RCW35.23.352 and 2019 ¢ 434 s 1 are each amended to read as
follows: second-class cities or any towns and applicable to WSewer and , re
districtsN N .

Any second-class city or any town may construct any public works, as de, ned in
RCW 39.04.010, by contract or day labor without calling for bids whenever the
estimated cost of the work or improvement, including cost of materials, supplies
and equipment will not exceed the sum of ((ene-hundred sixteen thousand one
hundred fty--ve dollars)) $150.000 if more than one craft or trade is involved
with the public works, or ((seventy-ve-thousandve -hundred dollars)) $75,000 if

a single craft or trade is involved with the public works or the public works project

is street signalization or street lighting. A public works project means a complete
project. The restrictions in this subsection do not permit the division ofthe
project into units of work or classes of work to avoid the restriction on work that

may be performed by day labor on a single project.



michael transue
The Committee/CPARB voted to repeal this for all entities.
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2)

Second-class cities and towns may address exigent public works needs that

result from unforeseen circumstances beyond the control of the city or town. any

second-class city or town may have its own regularly employed personnel

perform exigent public works projects without a contract up to $300.000. Project

costs shallinclude all labor, materials, supplies, and equipment and any

associated administrative costs. A public works project shall mean a complete

project: therefore, the restrictions in this subsection do not permit the division of

the project into units of work or classes of work to avoid the restriction on work

that may be performed by crew labor on a single project. Exigent public works

needs are due to unforeseen circumstances that result in situations that

compromise the proper performance of essential government functions and there

1s a need to avoid, prevent or alleviate serious harm or injury, nancial or

otherwise, and the use ofa competitive procurement would prevent the urgent

action required to address the situation.

In addition, the amount of public works performed by a second-class city or town

In any given vear, to address exigent public works needs not exceeding

$300.000, shall be-limited to a dollar value not exceeding 10 percent ofthe public

works construction budget for the annual or biennial budget period, including any

amount in a supplemental public works construction budget, over the budget

period. The amount of public works that a second-class city or town has a county
perform for it under RCW 35.77.020 shall be included within this 10 percent
limitation. Ifa second-class city has public works performed by public emplovees

m any budget period that are in excess ofthis 10 percent limitation, the amount in

excess ofthe permitted amount shall be reduced from the-otherwise permitted

amount of public works that may be performed by public employees for that city

mn its next budget period. The state auditor shall report to the state treasurer any

second-class city or any town that exceeds this amount and the extent to which

the city or town has or has not reduced the amount of public works it has

performed by public employees in subsequent years.

Whenever a second-class city or town has had public works performed by city

crew labor in any budget period up to the maximum permitted amount under this

subsection for that budget period, all remaining public works within that budget

period must be done pursuant to public notice and call for competitive bids. All

[


michael transue
As we discussed, we hope that folks will consider that we revert back to only setting parameters of what constitutes/defines an exigent PW capital need requiring the use of in house employees.

michael transue
Basically project overhead.

michael transue
35.22.620(3)

michael transue
This more like the FEMA definition of exigency with the unforeseen circumstances words added. However, we’d appreciate consideration of the definition of exigency we put forward….(c) For purposes of this section exigency or exigent public works means unforeseen circumstances beyond the control of the municipality that: (a) present a  threat to the proper performance of essential functions; and  (b) will likely result in loss or damage to property, bodily injury, or loss of life if immediate action is not taken. This language “...present a threat to the proper performance of essential functions…” seems to encompass “financial or otherwise” words and more direct especially viz-a-viz the word “otherwise”. 

michael transue
As noted during our meeting, we think this language changes, broadens and increases the number/type of situations where this procurement method could be used and moves more towards these types of projects being the rule rather than the exception. We think adverse environmental and societal impacts, avoidance of financial losses, timing restrictions are very broad concepts/situations and could be subject to abuse.

michael transue
35.22.620
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such contracts shall be let at public bidding upon publication of notice calling for
sealed bids pursuant to the appropriate statute . The notice shallbe published in
the of cial newspaper, or a newspaper of general circulation most likely to bring
responsive bids, at least ((thirteen)) 13 days prior to the last date upon which bids
will be received. The notice shall generally state the nature ofthe work to be done
that plans and speci, cations therefore shall then be on _le in the city or town hall
for public inspections, and require that bids be sealed and , led with the council
or commission within the time speci, ed therein.

(Continuation with the rest of Sec. 2 unchanged NN)

THIS IS WHERE OUR PROPOSED SECTION 3 LANGUAGE PICKED UP AT THE END
OF OUR PROPOSED SECTION 2N N
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(6) Competitive bidding requirements may be waived pursuant to this act by the
governing body ofthe municipality and the use ofin house workers is allowed for public
works in the event ofan exigency.


michael transue
For these two sentences insert our reporting language from our proposal sub section 4...ensures parity for all jurisdictions.

michael transue
We understand that not all local governments receive MV fuel tax, that there are many cities that need consulting and that therefore some inequities arise. That said, we are comfortable eliminating this requirement leaving only the annual reporting requirement and SAO review.
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(a) The waiver of competitive bidding requirements for public works de, ned under
subsection (2) ofthis section must be by written policies adopted by the municipality If
the governing body elects to waive competitive bidding requirements by the terms of
written policies adopted by the municipality, immediately after deciding to use in house
employees or the award of any contract, the use ofin house employees or contract and
the factual basis for the exception must be recorded and open to public inspection.

Ifa resolution is adopted by a governing body to waive competitive bidding requirements
under (b) of'this subsection, the resolution must recite the factual basis for the

exception.

(b) Ifan exigency exists, the person or persons designated by the governing body
of the municipality to act in the event ofan exigency may declare an exigency
situation exists, waive competitive bidding requirements, and award allnecessary
contracts on behalfofthe municipality to address the exigency situation or use in
house employees. Ifa contract is awarded without competitive bidding due to an
exigency under this act, a written , nding of the existence ofan exigency must be
made by the governing body or its designee and duly entered ofrecord no later
than two weeks following the award ofthe contract or use ofin house employees.

Sec.3. RCW35.22.620 and 2019 ¢ 434 s 11 are each amended to read as follows:
FIRST CLASS CITIESN ..

(1)  As used in this section, the term "public works" means as de, ned in RCW
39.04.010.

(2) A, rst-class city may have public works performed by contract pursuant to public
notice and call for competitive bids. As limited by subsection (3) of this section, a
. Ist-class city may have public works performed by city employees in any annual
or biennial budget period equal to a dollar value not exceeding 10 percent of the
public works construction budget, including any amount in a supplemental public
works construction budget, over the budget period. The amount of public works
that a  rst-class city has a county perform for it under RCW 35.77.020 shall be
included within this 10 percent limitation.

Ifa , rst-class city has public works performed by public employees in any budget
period that are in excess ofthis 10 percent limitation, the amount in excess ofthe
permitted amount shall be reduced from the otherwise permitted amount of
public works that may be performed by public employees for that city in its next
budget period. Ten percent of the motor vehicle fuel tax distributions to that city

[


michael transue
Isn’t this sentence covered by Section 1 above where in-house labor can be used for projects below these amounts? We think yes so it seems appropriate to remove it here?

michael transue
Which one of these is best to use?

michael transue
Account and record of cost.

Whenever the state or any municipality shall execute any public work by any means or method other than by contract or small works roster, it shall cause to be kept and preserved a full, true and accurate account and record of the costs of executing such work in accordance with the budgeting, accounting, and reporting system provisions prescribed by law for the state agency or municipality.

[ 1986 c 282 § 4; 1923 c 183 § 6; RRS § 10322-6.]
NOTES:

State auditor to prescribe standard form for costs of public works: RCW 43.09.205.


michael transue
Basically project overhead.

michael transue
RCW 39.04.280(2)

michael transue
This language can be deleted thus no governing body actin required and exigency procurements must be authorized by muni code, resolution, etc.
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3)

3)

shall be withheld if two years after the year in which the excess amount of work
occurred, the city has failed to so reduce the amount of public works that it has
performed by public employees. The amount so withheld shall be distributed to
the city when it has demonstrated in its reports to the state auditor that the
amount of public works it has performed by public employees has been so
reduced.

Whenever a , rst-class city has had public works performed in any budget period
up to the maximum permitted amount for that budget period, all remaining public
works within that budget period shall be done by contract pursuant to public
notice and call for competitive bids. The state auditor shall report to the state
treasurer any , rst-class city that exceeds this amount and the extent to which the
city has or has not reduced the amount of public works it has performed by public
employees in subsequent years.

In addition to the percentage limitation provided in subsection (2) ofthis section,
a , rst-class city shallnot have public employees perform a public works project in

excess of ((one-hundred fty thousand dollars)) $150.,000 if more than a single

craft or trade is involved with the public works project, or a public works project in

excess of ((seventyve-thousand —ve-hundred-dollars)) $75.500 ifonly a single

craft or trade is involved with the public works project or the public works project

is street signalization or street lighting. A public works project means a complete
project. The restrictions in this subsection do not permit the division ofthe project
into units of work or classes of work to avoid the restriction on work that may be

performed by day labor on a single project. However, a rst-classcity may have

Pursuant to the obligation for  rst-class cities to address urgent or exigent public

works needs that result from unforeseen circumstances beyond the control ofthe

city or town, any _ rst-class city may have its own regularly employed personnel
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perform public works projects without a contract up to a worth not exceeding

$300,000. Project costs shallinclude labor, materials, supplies, and equipment. A

public works project shallmean a complete project; therefore, the restrictions in

this subsection do not permit the division ofthe project into units of work or

classes of work to avoid the restriction on work that may be performed by crew

labor on a single project. Urgent public works needs are de_ned as situations

bevond the control ofthe city or town when safety or security of the public is at

risk (e.g. property damage. bodily injury, or loss oflife). Exigent public works

needs are situations that compromise the proper performance ofessential

government functions such as 1) avoidance of nancial loss to the city or town, 2)

lack of receiving bids for contracted work requires use of city crew labor to

perform the work, 3) action is required due to timing restrictions to perform the

work or 4) adverse environmental or societal impacts will result if the work is not

performed in an expedited and ef cient manner,

(Continuation with the rest of Sec. 3 unchangedN ..)


michael transue
Change like section above...


