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Interview Panel Briefing Information
The information below is meant to be used to brief an interview panel.  You can add items specific to your agency policies and processes to meet your needs.  Panel Briefings are effective ways to ensure everyone understands the legal obligations and that each candidate is considered fairly and consistently.
Format

Interviews begin with a brief presentation of the job duties and office.  The candidates are prepared to spend the remaining time responding to your questions and may also have some questions for you.  Breaks are   built in between candidates so that you can finish notes, raise any concerns, and of course, take a break for yourself if needed!
Confidentiality

Candidate confidentiality is protected by Washington State statute; please consider all candidate information as highly confidential.  The agency may have a confidentiality statement for the interview panel members to sign and retain with the recruitment documentation for the position.
RCW 42.17.310 subsections (b), (t) and (u)

(1) The following are exempt from public inspection and copying:

(b)
Personal information in files maintained for employees, appointees, or elected officials of any public agency to the extent that disclosure would violate their right to privacy…

(t) All applications for public employment, including the names of applicants, resumes, and other related materials submitted with respect to an applicant.

(u) The residential addresses and residential telephone numbers of employees or volunteers of a public agency which are held by the agency in personnel records, employment or volunteer rosters, or mailing lists of employees or volunteers.”

Background and Reference Checks

Some agencies conduct extensive background and reference checks on the final candidates depending on the level or duties of the position.  The Hiring Authority will have the benefit of reviewing those reports when making the final hiring decision.  The information from a background and/or reference check should not be shared with the panel to prevent bias toward a candidate. 
Comments and Observations

For your convenience, note pages have been included in your packets.  Be sure to write your name and the candidate’s name at the top of the first page.  Please limit your comments/observations to the skills, knowledge or attributes relevant to the candidate’s ability to perform in the position.  At the conclusion of the interview process an agency representative will collect your packets.

It’s a Two-Way Street

Remember:  Although you are interviewing these candidates, keep in mind that they are also interviewing you.  Be prepared to answer questions pertaining to the position, unit, and agency.
Structured Interviewing

To ensure that candidates are being evaluated consistently, the interview panel should apply the same evaluation criteria to each interviewee.  

It’s a fact of the interview process: You cannot make a decision to hire a candidate without asking a lot of questions. But if your questions are not worded properly, or if you ask applicants potentially sensitive questions, you could open yourself up to legal trouble.  

The Equal Employment Opportunity Commission (EEOC) and most courts assume that every pre-employment question is asked for a purpose, and any answer will then be used to influence hiring decisions.  Thus, the simple act of asking about an applicant’s age or national origin could be used as evidence of discrimination, unless you have a legitimate job-related reason for asking.  

If an interviewer asks questions that are not clearly job-related, or that tend to reveal an applicant’s membership in a protected class, they are risking a potential discrimination claim.  Therefore, be sure that all questions are related to an applicant’s ability to perform the job and suitability for the position. 

Topics to Avoid 

· Race and ethnic origin
· National origin
· Disability
· Gender - Do not ask about a person’s maiden name or gender; marital status; spouse; preference for “Miss,” “Mrs.,” or “Ms.”; pregnancy; family plans; or childcare arrangements.  You can ask if an applicant has ever been known by another name, in order to facilitate accurate background checks.  
· Age
· Religion - Do not inquire about religious holidays observed.  You may ask about the ability to work on weekends or holidays, if such availability is job-related.  However, you may have to accommodate applicants whose religious observance conflicts with work schedules, if it is not an unreasonable burden to do so.
· Union membership
· Military status
· Arrest or criminal record - Please note this information will be made available to the hiring authority. 
· Financial status
· Legal off-duty activities
· Equal employment opportunity information - Do not ask about prior equal opportunity claims, sexual orientation, or nonprofessional memberships, since these inquiries may indicate the applicant’s protected class.

Even a question that appears to be neutral can reveal an applicant’s protected class or be considered to screen out certain individuals improperly.  For example, asking about the dates of graduation may be used to prove age bias, and questions about arrests or credit history are generally thought to have a disparate impact on protected groups.  
The following is a list of questions with a short analysis to determine whether it is an unacceptable or acceptable question and why.  However, the Department of Personnel recommends that none of the questions be used unless it pertains directly to the job duties.
How many children do you have?

This question is inappropriate for two reasons.

1. Questions regarding marital status, number of children and childcare arrangements are not appropriate because they may be seen as being based upon the applicant's gender. 

Under Title VII of the Civil Rights Act, it is unlawful to deny a female applicant employment because she has children or is planning to have a child. 

2. This question is an inappropriate way of asking about an otherwise appropriate subject, availability to work.

Questions asking availability to work should be job-related, for example:

· What hours can you work? 

· What shift(s) can you work? 

· Can you work on weekends and/or holidays? 

· Are there specific times that you cannot work? 

· Do you have responsibilities other than work that will interfere with specific job requirements such as traveling?

What country are your parents from?

You may not ask where an applicant was born or where their parents were born. You may ask if the applicant is eligible to work in the United States. 

Under Title VII pre-employment inquiries concerning national origin are not considered violations of the law.  However, inquiries that either directly or indirectly disclose such information, unless otherwise explained, may constitute evidence of discrimination prohibited by Title VII. 

Washington State employment practice laws prohibit inquiries on employment applications concerning the applicant's national origin. In some states, it may also be considered illegal to seek related data, such as the birth, place of birth or citizenship of parents, which could indirectly reveal national origin.

What is your native language?

When an English language skill is not a requirement of the work to be performed, and an employer uses an English language proficiency test or requires English language proficiency, an adverse effect upon a particular minority group may result, creating a violation of Title VII.

It is inappropriate to inquire how an applicant acquired the ability to read, write or speak a foreign language. However, if the job requires additional languages, an employer may inquire into languages the applicant speaks and writes fluently.

What is your height and weight? 

The EEOC and the courts have ruled minimum height and weight requirements to be illegal if they screen out a disproportionate number of minority group individuals or women, and the employer cannot show that these standards are essential to the safe performance of a job. See Davis v. County of Los Angeles, 655 F.2d 1334 (9th Cir. 1977), vacated and remanded as moot on other grounds, 440 U.S. 625 (1979); Dothard v. Rawlinson, 433 U.S. 321 (1977).

Have you ever been arrested?

Questions relating to an applicant's arrest record are unacceptable.  However, questions of an applicant's conviction record may be asked if job-related. 

The EEOC and many states prohibit the use of arrest records for employment decisions because they are inherently biased against applicants in minority groups in other protected classes.  

The EEOC has issued a Revised Policy Statement covering the use of conviction by employers in making employment decisions:

· The employer must establish a business necessity for use of an applicant's conviction record in its employment decision. In establishing business necessity, the employer must consider three factors to justify use of a conviction record: (1) nature and gravity of the offense for which convicted; (2) amount of time that has elapsed since the applicant's conviction and/or completion of sentence; and (3) the nature of the job in question as it relates to the nature of the offense committed.

· The EEOC's Revised Policy Statement eliminated the existing requirement that employers consider the applicant's prior employment history, along with rehabilitation efforts, if any. The Revised Policy Statement requires that the employer consider job-relatedness of the conviction, plus the lapse of time between the conviction and the current job selection process.

Do you own your own home?

An interviewer should not ask the following questions:

· If the applicant owns or rents a home or car

· If wages have been previously garnished

· If the applicant has ever declared bankruptcy, unless financial considerations exist for the job in question.

Any employer who relies on consumer credit reports in its employment process must comply with the Fair Credit Reporting Act of 1970 and the Consumer Credit Reporting Reform Act of 1996.

Did you serve in the military? What type of discharge did you receive?

You may not ask what type of discharge the applicant received from military service. You may ask whether or not the applicant has served in the military, period of service, rank at time of discharge, and type of training and work experience received while in the service.

How old are you?

The Age Discrimination in Employment Act (ADEA) prohibits discrimination on the basis of age with respect to individuals over the age of 40. Requests that an applicant state his age may discourage older applicants, and otherwise indicate discrimination based on age.

Employment application forms which request information such as age will be closely reviewed to assure that the request is for allowable purpose and not for purposes set by the ADEA.   

Under the EEOC's Age Discrimination Interpretive Rules, requests for date of birth on the employment application are allowable, provided that an appropriate disclaimer is shown.

Any recruiting effort that is age-biased, such as seeking "recent graduates" or any question during the interview process that deters employment because of age is unlawful.

What church do you go to? What religion are you?

There are no job-related considerations that would justify asking about religious beliefs unless your organization is a religious institution, in which case you may give preference to individuals of your own religion.  

Inquiries as to the applicant's religion are not an appropriate method of determining availability to work. Employers have an obligation to accommodate the religious beliefs of employees and applicants.  

Questions relating to availability for work on Friday evenings, Saturdays or holidays should not be asked unless an employer can show that the questions have not had an effect on its employees or applicants who would need an accommodation for their religious practices. Refer to EEOC Guidelines on Discrimination Because of Religion, 29 CFR 1605.

Are you a United States citizen?

This question is not appropriate as a pre-employment inquiry.  The EEOC Guidelines on Discrimination Because Of National Origin indicate that consideration of an applicant's citizenship may constitute evidence of discrimination on the basis of national origin.

The law protects all individuals, both citizens and non-citizens domiciled or residing in the United States against discrimination on the basis of race, color, religion, sex or national origin.

A person who is a lawfully immigrated alien, legally eligible to work, may not be discriminated against on the basis of his/her citizenship, except in the interest of national security, as determined under a United States statute or a presidential executive order regarding the particular position or premises in question.

Do you have any disabilities?

The Americans with Disabilities Act (ADA) prohibits employers from asking disability-related questions to employment applicants. A "disability-related question" is any question that is likely to draw out information about a disability. Under the ADA, an employer cannot lawfully ask an applicant whether they have a particular disability nor ask questions that are closely related to a disability.  

Relating to disability, an employer may not ask applicants:

· Whether the applicant will need reasonable accommodations for the job. 

· How many sick days he took with a previous employer; this question directly relates to possible disabilities.  

· Worker's compensation history, a question of this nature is viewed as relating directly to the severity of the applicant's impairments.  

· His current or prior lawful drug use. 

· Current medications

An employer may ask an applicant whether he can perform the essential functions of the job for which he is applying, with or without reasonable accommodation. An employer may ask an applicant to describe how they would perform any and all job functions, as long as all applicants in the job category are asked to do the same thing.  

When an employer reasonably believes that an applicant will not be able to perform a job function because of a known disability, the employer may ask the applicant to describe or demonstrate how they would perform the function.

If the applicant has an obvious disability or voluntarily discloses a hidden disability to the employer, the employer may ask the applicant whether they need a reasonable accommodation and what type.

For example, an applicant for a receptionist position voluntarily discloses that they have diabetes and will need to take breaks to take medication. The employer may ask the applicant questions about the reasonable accommodations they will need, such as how often they need to take breaks and how long the breaks must be.

An employer should inform all applicants of the essential functions of the position and of the employer's attendance requirements. The employer may then ask whether the applicant will be able to perform these functions and meet the attendance requirements. 

An employer may also ask about an applicant's attendance record with a prior employer. This question is not considered to be disability-related, because there may be many reasons unrelated to disability why a person may not have met the attendance requirements of a previous job.

When was the last time you used illegal drugs?

An employer may ask applicants about current and prior illegal use of drugs. An individual who is currently using illegal drugs is not protected under the ADA. 

For example, an employer may ask the following of an applicant: "Do you currently use illegal drugs? Have you ever used illegal drugs? What illegal drugs have you used in the last six months?"

These questions are not likely to tell the employer anything about whether the applicant is addicted to drugs. On the other hand, questions that ask how frequently the applicant has used illegal drugs are likely to give information about whether the applicant was a past drug addict. An employer may not ask questions that refer to past drug addiction.
Do you drink alcoholic beverages?

An employer may ask an applicant questions about their drinking habits, unless a particular question is likely to provide information about alcoholism, which is a disability under the ADA. 

An employer may ask an applicant whether they drink alcohol, or whether they have been convicted for driving under the influence of alcohol. These questions do not reveal whether someone has alcoholism.

On the other hand, questions about how much alcohol an applicant drinks or whether they have participated in an alcohol rehabilitation program are not permitted. Questions of this nature are likely to provide information about whether the applicant has alcoholism.

Have you ever undergone psychiatric evaluation?

This is not an appropriate question. The EEOC enforcement guidance on psychiatric disabilities limits the questions asked about any psychiatric disability.

Under the ADA, the term, "psychiatric disability," includes mental impairments, such as mental or psychological disorder including emotional or mental illness. It includes major depression, bipolar disorder and anxiety disorders such as panic disorder, obsessive-compulsive disorder and post-traumatic stress disorder.

A mental impairment also includes schizophrenia and personality disorders.  As with physical disabilities, an employer is not permitted to ask applicants questions that are likely to provide information about a psychiatric disability. 

A limited exception comes into play when the employer reasonably believes that an applicant has a psychiatric disability for which the applicant will require accommodation.

Generally speaking, an employer can only reasonably believe that an applicant will need accommodation if the applicant discloses his psychiatric disability to the employer during the hiring process or if the applicant tells the employer during the hiring process that he will need such accommodation.

Are you dating anyone right now?

While this question may not be evidence of discrimination, interviewers should avoid questions of a personal nature. Personal questions are generally irrelevant to the hiring process, and may give rise to claims for invasion of privacy or sexual harassment.

There should be some direct correlation between the information requested and the applicant's ability to perform the functions of the job. If there is no legitimate business purpose for a question, don't ask it.
When did you graduate from high school?

This type of question can be considered an indirect inquiry as to an applicant's age and may create an implication of age discrimination. 

While such a question does not violate the Age Discrimination in Employment Act, a more appropriate approach is to simply ask the interviewee if they have a high school diploma or equivalent.

Further, an employer must consider whether a high school education is necessary for the duties and functions of the position for which applicants are being interviewed. The United States Supreme Court has found an employer's requirement of a high school education discriminatory where statistics showed that such a requirement operated to disqualify blacks at a substantially higher rate than whites and there was not evidence that the requirement was significantly related to successful job performance.

The standard applies to all groups protected under Title VII and to all questions related to educational achievement, if no job-related requirement or business necessity exists. 

While an employer may generally inquire as to the applicant's educational background, there must be some degree of relationship between the level of education required for the position and the job duties of the position.

Do you have any family members who work here now or who have worked here in the past?

Information about friends or relatives working for an employer is generally not relevant to an applicant's ability to perform the job.

Requesting such information may be unlawful if it creates a preference for relatives of current employees in the selection process and reduces or eliminates employment opportunities for members of protected groups.

As a general rule, however, unless an adverse effect on women or minorities can be shown, nepotism is not illegal.
What clubs or organizations do you belong to?

As phrased above, this question is unacceptable because it could be seen as seeking information that is not job-related and could relate to gender, national origin, religion or other status protected under Title VII.

It would be more appropriate to ask: "What professional or trade groups do you belong to that you consider relevant to your ability to perform this job?" This question would provide similar information, but only to the extent that it is relevant to the job in question.

What is your maiden name?

This question could be seen as an inappropriate inquiry under Title VII because it indirectly asks a female applicant to disclose information regarding her marital status.

Questions about marital status are frequently used to discriminate against women and to deny opportunities for female applicants. If you need to contact a former employer, you may ask applicants if they have ever been known by another name.

What is your race?

Title VII prohibits discrimination based on race and color. Again, pre-employment inquires concerning protected status are not considered violations of the law.

However, this inquiry directly asks an applicant to disclose information regarding a protected characteristic, and, unless otherwise explained, may constitute evidence of discrimination prohibited by Title VII.

An employer may legitimately obtain information needed to create and implement an affirmative action plan, or to meet other government recordkeeping requirements, or for the employer's own efforts to recruit minorities and/or women.

The information should be kept separate from other employee records to ensure that it is not used to discriminate in making personnel decisions. One means of collecting such data that has been approved by the courts is the use of a "tear-off sheet," which is an anonymous sheet that is separated from the application and used only for purposes unrelated to the selection decision.  This can be in the form of an application supplement or questionnaire.

Common Interviewer Errors
The following are sub-conscious ways that bias can creep into the interview process.  Being aware of these throughout the process will help keep yourself and your fellow panel members from inconsistent scoring. 
· Similarity: Seeing qualities possessed by the interviewer in the candidate, possibly leading to overlooking other characteristics
· First impression: Judging or drawing conclusions on a candidate by the first impression the interviewer has of the candidate
· Halo: Allowing one characteristic to influence the overall rating of the candidate
· Leniency/Severity: Exhibiting extreme leniency or harshness in evaluating candidates
· Restriction of range: Unwilling to use the extreme ends of the scale, which results in all candidates being rated in the middle range
· Stereotyping: Judging based on broad generalizations instead of specific information about the candidate
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