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Understanding Adverse Impact

There are two types of illegal employment discrimination:

1. Disparate Treatment - Treating an individual or several individuals different from other people based on their membership in a protected class under Equal Employment Opportunity laws. Protected classes include such things as Race, Color, National Origin, Religion, Sex, Pregnancy, Mental Disability, Physical Disability, Age, Veteran Status and other groups designated by state laws. 

2. Disparate Impact - Using employment selection devices such as written tests and interviews which appear reasonable but actually have a biased impact on protected groups. Such devices screen out one or more groups at rates that exceed legally acceptable limits. 

U.S. employment discrimination laws and rules (e.g., Title VII of the Civil Rights Act, Uniform Guidelines on Employee Selection Procedures, Age Discrimination Act in Employment, and others) require that if an employer with 15 or more employees administers a personnel selection procedure that results in a substantially fewer number of individuals in a legally protected class (e.g., women, ethnic minorities, individuals with disabilities, those age 40+) “passing”, that the employer must justify its decision by proving that the process is “job related and consistent with business necessity.”

It is important to remember that adverse impact is tolerated when an exam is supported by validity evidence, the passing point is job-related, and there are no other equally valid exams that would result in less adverse impact.  A thorough and legally defensible job analysis is one way of establishing validity.

There are many ways of identifying adverse impact.  The most common is the “rule of thumb” proposed in the Uniform Guidelines.  This rule, known as the “4/5ths” or “80%” rule, states that a selection rate (i.e., passing rate) for any race, sex, or ethnic group which is less than 4/5th or 80% of the rate for the group with the highest selection rate is evidence of adverse impact.  

Determining Adverse Impact under the 4/5ths Rule

Follow these steps in order to determine whether there has been a violation of the 4/5ths rule for each category of protected class:

1. Convert numbers of applicants/test-takers into “passing” percentages.

2. Determine the group with the highest “passing” rate.

3. Multiple the number in Step 2 by .80

4. Any group with a “passing” rate less than the number from Step 3 falls below the 4/5ths rule.

Example

As an example, the following table includes the number of males and females that took, and either passed or failed an exam:

	
	# Males
	# Females

	Pass
	85
	32

	Fail
	15
	18

	Total
	100
	50


Step 1: Convert numbers into percentages:

	
	% Males
	% Females

	Pass
	85
	64

	Fail
	15
	36

	Total
	100%
	100%


Step 2: Determine group with highest passing rate.  In this case it is the males with a passing rate of 85%.

Step 3: Multiply value in Step 2 by .80:    85% x .80  = 68%
Step 4:  Any group with a passing rate lower than the value in Step 3 (68%) falls below the 4/5ths rule.  In this case, the passing rate for females was 64%, indicating a violation.

Other Methods of Analysis

There are other statistical analysis methods used to identify disparate impact.  One of the most common is referred to as a "Goodness of Fit" method and uses a modified Chi-Squared statistical application.  A frequently used approach is called a Maentel-Hanzel Analysis.  In these approaches statistical comparisons are made between the obtained statistical array and the desired outcome.  Disparate impact is determined when a statistically significant difference is obtained in the analysis.

Conclusion

These basic steps can be followed for any comparison between groups.  A spreadsheet (e.g., Microsoft Excel) can be developed to perform these computations for you.  
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